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JURIES. 

*  TIMOTHY  J.  MAHONEY,  A.  M.,  LL.  B. 

Modern  criticism  is  very  much  of  an  iconoclast.  Neither 
the  demonstrated  utility  of  an  institution  nor  its  venerable 
antiquity  protects  it  from  the  assaults  of  this  criticism. 
Among  the  institutions  said  to  be  on  trial,  at  the  present 
day,  for  its  life,  is  the  time  honored  trial  by  jury  which  we 
have  been  wont  to  call  "The  palladium  of  our  liberties. " 
Whenever  a  verdict  is  returned  which  meets  with  popular 
disfavor,  the  jury  system  is  condemned.  Whether  undesir- 
able results  follow  from  the  mistakes  of  jurors  or  from 
peculiarities  of  local  legislation  in  respect  to  the  drawing 
of  juries,  the  cry  is  raised,  "Abolish  the  whole  system"; 
and  this  cry  is  most  often  heard  from  persons  whose  occu- 
pations and  experience  afford  the  most  meagre  opportuni- 
ties for  determining  the  merits  of  the  system. 

In  judging  the  value  of  an  institution,  we  should  be 
mindful  of  the  importance  of  the  view  point  from  which  it 
is  to  be  contemplated.  In  a  very  interesting  paper  read 
before  the  Universal  Congress  of  Lawyers  and  Jurists  at 
St.  Louis  in  September,  1904,  Judge  Gustaf  Fahlcrantz,  of 
Stockholm,  Sweden,  quoted  a  comparison  once  uttered  by 
Lord  Lindley,  between  the  English  and  German  systems  of 
jurisprudence,  in  these  words:  "The  Germans,  you  see, 
have  much  more  of  science  in  their  administration  of  jus- 
tice; we  take  it  more  as  a  practical  thing. "  As  emphasiz- 
ing the  same  thought,  Judge  Fahlcrantz  quoted  the  views  of 
the  Germans  as  expressed  by  von  Drenkmann,  President  of 
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the  old  "  Kammergericht, ' '  the  Supreme  Court  of  Prussia, 
as  follows:  "We  have  here,  in  Germany,  three  orders 
(instance)  of  courts;  but  above  them  all,  a  fourth,  the 
science/ '  These  eminent  jurists  have  probably  given  us  a 
fair  statement  of  the  difference  between  England  and  Amer- 
ica upon  the  one  hand,  and  Continental  Europe  upon  the 
other,  as  to  the  aims  and  purposes  of  jurisprudence.  But 
there  is  even  more  modern  authority,  expressing  the  same 
contrast,  with  equal  emphasis  and  more  direct  application. 
Thus  in  the  very  address  of  Judge  Fahlcrantz,  himself, 
speaking  of  the  administration  of  justice  as  a  science,  he 
says :  ' '  The  peculiar  cases,  which  have  a  character  of  their 
own,  may  in  this  way  be  in  great  danger  to  go  astray,  but — 
and  though  it  is  especially  the  cases  having  an  aspect  of 
their  own  that  come  before  the  courts  —  that  misfortune, 
for  the  interested  private  parties,  is  supposed  to  be  balanced 
by  the  benefit  for  the  courts  of  not  being  bound  to  spend 
their  work  upon  all  the  trivial  particulars,  but  to  be  entitled 
to  keep  themselves  above  a  good  deal  of  the  low  reality  and 
in  the  lofty  skies  of  logical  ideas.' '  Contrast  this  with  the 
expression  of  one  of  the  Circuit  Courts  of  the  United  States, 
made  a  little  more  than  a  year  ago,  in  these  words :  ' '  Courts 
should  always  be  practical;  they  have  no  license  for  star 
gazing;  they  should  touch  earth  at  every  step,"  and  you 
have  a  clear  idea  of  the  essential  distinction  between  the 
so-called  scientific  system  of  Continental  Europe,  looking 
for  that  which  is  for  the  "benefit  of  the  courts,' '  and  which 
keeps  these  courts  above  the  sordid  affairs  of  individual 
rights  and  wrongs  —  which  may  be  often  permitted  to  go 
astray  —  and  in  the  lofty  skies  of  logical  ideas,  and  the 
English  and  American  system  which  makes  the  court  the 
servitor  of  parties,  touching  earth  at  every  step,  and  dis- 
posing of  individual  rights,  and  affording  individual  reme- 
dies, in  a  practcal  way. 

The  jury  is  essentially  a  practical  institution.     It  is 
composed  of  men  not  well  fitted  to  close  their  eyes  to  the 
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practical  question  of  administering  justice,  and  confine 
themselves  to  soaring  in  the  skies  of  logical  or  scientific 
ideas ;  and  it  is  worthy  of  note,  in  this  connection,  that  under 
our  practical  system,  the  jury  has  long  been  a  highly  valued 
part  of  our  judicial  machinery,  while  under  the  theoretic 
and  scientific  systems  of  Continental  Europe  such  an  insti- 
tution is  almost,  if  not  entirely,  unknown. 

To  what  extent  this  divergence  of  our  system  from  the 
European  is  due  to  temperament,  to  environment,  or  to 
heredity,  suggests  a  field  of  most  interesting  speculation 
and  investigation.  It  will  be,  however,  sufficient  for  present 
purposes  to  briefly  trace  some  of  the  more  prominent  stages 
of  the  development  of  our  system  and  to  comment  briefly 
upon  its  value  and  improvement. 

AVhen  we  undertake  to  trace  the  origin  of  trial  by  jury, 
we  find  ourselves  enmeshed  in  a  tangle  of  ancient  customs 
and  enshrouded  in  the  mists  of  antiquity.  We  have  a  record 
of  the  law  of  Aethelred  the  Unready,  published  about  the 
year  997,  and  applicable  only  to  the  Danish  districts.  It 
provided  for  a  moot  to  be  held  in  every  wapentake,  and  for 
the  twelve  eldest  thanes  to  go  out  with  the  reeve,  and  to 
swear  that  they  would  accuse  no  innocent,  and  conceal  no 
guilty,  man.  Notwithstanding  the  resemblance  of  this  in- 
stitution to  the  later  jury  of  accusation  and  our  grand  jury, 
it  does  not  seem  to  have  grown  to  a  general  jury  system 
throughout  England.  Compared  with  later  and  more  gen- 
eral practices,  some  from  royal  decrees  and  some  from  cus- 
toms, it  seems  to  bear  toward  the  established  jury  system 
much  the  same  relation  as  the  exploits  of  pre-Columbian 
navigators  bear  to  the  discovery  of  America.  There  is  a 
gap  of  more  than  a  century  between  the  publication  of  this 
law  and  the  continuous  practical  use  of  anything  that  re- 
sembles a  jury.  Pollock  and  Maitland,  in  their  history  of 
English  law,  incline  to  the  conclusion  that  this  "palladium 
of  our  liberties"  is  of  kingly  rather  than  popular  origin,  and 
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that  it  originated  on  Frankish  soil,  where  it  is  now  unknown, 
rather  than  in  England,  where  it  was  enshrined  in  the 
Magna  Charta,  and  from  which  it  was  adopted  into  the 
Federal  Constitution,  and  the  Constitutions  of  the  several 
states.  For  the  origin  of  this  institution,  the  historians  tell 
us  that  we  must  look  to  the  Frankish  inquisitio.  The  Frank- 
ish king  assumed  to  himself  the  privilege  of  ascertaining 
and  maintaining  his  own  rights,  by  means  of  an  inquest. 
"He  orders  that  a  group  of  men,  the  best  and  most  trust- 
worthy of  the  district,  be  sworn  to  declare  what  lands,  what 
rights,  he  has,  or  ought  to  have  in  their  district.  He  uses 
this  procedure  for  many  different  purposes;  he  uses  it  in 
his  litigations ; — he  will  rely  on  the  verdict  of  the  neighbors 
instead  of  on  battle  or  the  ordeal ;  he  uses  it  in  order  that 
he  may  learn  how  he  is  served  by  his  subordinates; — the 
neighbors  are  required  to  say  all  that  they  know  about  the 
misconduct  of  the  royal  officers ;  he  uses  it  in  order  that  he 
may  detect  those  grave  crimes  which  threaten  his  peace ; — 
the  neighbors  must  say  whether  they  suspect  any  of  mur- 
ders or  robberies.  The  procedure  which  he  uses  in  support 
of  his  own  rights,  he  can  and  does  grant  as  a  favor  to  others. 
In  particular  he  will  concede  to  a  church  that  its  lands  shall, 
like  his  demesne  lands,  be  protected  by  inquest;  that  the 
bishop,  if  his  title  be  attacked,  may  put  himself  upon  the 
verdict  of  his  neighbors  instead  of  abiding  the  risk  of  a 
judicial  combat.  All  this  we  see  in  the  Frankish  Empire  of 
the  Ninth  century.  We  see  it  in  Neustria  which  the  Nor- 
mans are  invading.  Then  the  deep  darkness  settles  down. 
When  it  lifts  we  see,  in  the  new  states  that  have  formed 
themselves,  no  one  power  capable  of  wielding  the  old  prerog- 
atives. For  a  long  time  to  come  the  sworn  inquest  of  neigh- 
bors will  not  be  an  utterly  unknown  thing  in  France,  it  will 
only  be  finally  overwhelmed  by  the  spread  of  the  Romano- 
canonical  procedure.  Even  in  Germany  it  will  appear  from 
time  to  time ;  yet,  on  the  whole,  we  may  say,  that  but  for  the 
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conquest  of  England,  it  would  have  perished  and  long  ago 
have  become  a  matter  for  the  antiquary. ' ' 

Side  by  side  with  the  growth  and  development  of  the 
jury  in  England  were  other  institutions,  and  other  groups 
of  men,  performing  functions  somewhat  similar  to  those  of 
the  jury,  which  we  must,  however,  carefully  distinguish  from 
the  juries.  There  were  the  doomsmen,  a  body  of  men 
drawn  from  the  neighborhood,  or  the  country  side,  but  whose 
functions,  instead  of  merely  finding  and  pronouncing  upon 
the  facts,  were  to  deem  dooms  or  pronounce  judgments. 
There  were  also  what  were  called  oath-helpers.  The  liti- 
gant made  oath  to  the  truth  and  justice  of  his  cause,  and 
then  called  upon  a  number  of  his  neighbors  to  swear  that 
his  oath  was  true.  If  they  so  swore,  the  trial  was  at  an  end, 
their  oath  helping  his,  having,  for  practical  purposes,  the 
effect  of  a  finding  by  a  jury.  But  the  true  forerunners  of 
our  present  jurors  were  not  the  doomsmen,  nor  the  oath- 
helpers.  They  were  a  group  of  men  summoned  from  the 
neighborhood  —  the  vicinage  —  the  country  —  by  some  pub- 
lic authority,  to  answer  under  oath,  certain  specific  ques- 
tions. These  questions  were  sometimes  purely  of  fact,  but 
sometimes  they  were  questions  of  law,  and  again  what  we 
would  call  mixed  questions  of  law  and  fact.  They  were 
questions  of  public,  as  well  as  private,  importance.  This 
body  performed  functions  which  are  now  performed  by  trial 
juries,  and  functions  which  we  allot  to  grand  juries.  They 
answer  as  to  the  customs  of  the  district;  the  rights  of  the 
king;  who  were  the  landed  proprietors;  which  of  two  had 
the  better  title  to  a  certain  body  of  land ;  what  persons  are 
suspected  of  crime,  and  what  persons  have  committed  crime, 
and  what  crimes  have  they  committed.  These  men  returned 
both  indictments  and  verdicts,  but  they  did  not  pronounce 
judgments.  In  this  respect,  they  differed  from  the  dooms- 
men.  Their  indictments  did  not  always  amount  to  a  direct 
accusation  of  crime,  but  often  consisted  of  no  more  than  a 
report  that  certain  persons  were  suspected  of  having  com- 
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mitted  certain  crimes.  This  did  not  mean  that  they  were 
suspected  by  this  body  of  investigators,  but  that  they  were 
suspected  in  the  neighborhood.  They  were  malecrediti. 
When  they  performed  the  functions  of  a  trial  jury,  they 
simply  found  the  fact,  either  as  between  private  litigants, 
or,  of  guilty  or  not  guilty,  as  against  one  accused  of  a  crime. 
Upon  such  findings  being  returned,  it  became  the  duty  of 
the  justice  to  enter  or  pronounce  judgment. 

The  findings  of  these  juries  were  not  based  upon,  and 
did  not  follow,  a  trial,  in  the  sense  in  which  we  know  it. 
They  did  not  listen  to  the  evidence  of  witnesses  called  by 
the  parties.  Each  party  stated  or  pleaded  his  cause,  by 
oral  statement  of  his  rights  or  his  grievances.  Each  of  the 
jurors  was  free  to  listen  privately  to  the  appeal  of  each 
litigant,  and  to  gather  all  that  the  neighborhood  had  to  say 
upon  the  merits  of  the  controversy  in  its  local  gossip ;  and 
from  information  thus  derived,  and  such  information  as  the 
jurors  themselves  had  as  members  of  the  community,  they 
reached  their  verdict.  The  method  seems  to  us  very  crude, 
yet  it  was  not  so  crude  as  other  methods  of  trial  then  in 
vogue,  and  being  what  we  would  call  concurrent  remedies. 
In  a  matter  of  private  litigation,  the  party,  after  stating  his 
cause,  might  offer  to  prove  it  upon  his  body,  or  upon  the 
body  of  some  hired  pugilist  or  gladiator.  The  defendant 
denies,  seriatim,  the  charge  of  the  plaintiff,  and  offers  to 
prove  his  denial  upon  his  body.  The  trial  is  a  combat.  The 
weapons  used  are  often  spoken  of  as  staves,  but  there  is 
authority  for  the  conclusion  that  they  were  in  fact  battle- 
axes.  The  party  upon  whom  the  burden  of  proof  is  cast 
must  win  in  the  combat,  or  he  has  lost  his  case.  If  the  de- 
fendant is  victorious,  or  if  he  can  protract  the  battle  until 
the  stars  shine,  the  plaintiff  has  failed  to  prove  his  case, 
and  judgment  goes  for  the  defendant.  So  in  criminal  cases 
there  was  a  method  of  trial  more  one-sided,  more  crude,  and 
more  inhuman,  than  a  trial  to  a  jury  who  are  authorized  to 
return  their  verdict  upon  neighborhood  gossip  and  without 
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the  hearing  of  sworn  testimony.  That  was  the  trial  by 
ordeal,  a  trial  from  which  the  accused  party  could  have 
little  or  no  hope  of  coming  forth  alive  and  with  his  inno- 
cence established.  These  methods  were  contemporaneous 
and  concurrent;  and  so  it  came  about  that  defendants  in 
criminal  proceedings  were  permitted  to  elect  whether  they 
would  go  to  the  ordeal  or  put  themselves  upon  the  country, 
which  meant  the  vicinage  —  the  neighborhood.  This  privi- 
lege of  sending  their  cause  to  a  jury  of  their  neighbors  who 
should  return  a  verdict  condemning  them  without  evidence 
was,  in  many  instances,  a  boon  of  humanity  which  saved 
them  from  the  ordeal. 

As  men  came  to  realize  the  barbarity  and  senselessness 
of  trial  by  ordeal,  that  method  was  abolished  by  law,  and 
here  a  curious  thing  happened  which  illustrates  how  it  some- 
time comes  about  that  a  law,  intended  to  produce  beneficent 
results,  may  sometimes  thwart  its  own  purpose.  The  his- 
tory of  English  jurisprudence,  while  disclosing  many  crude 
experiments  in  the  attempt  to  administer  justice,  and  many 
instances  of  cruelty  and  barbarity,  is,  nevertheless,  com- 
paratively free  from  record  of  torture  as  a  means  of  ex- 
tracting evidence.  But  when  trial  by  ordeal  was  abolished, 
it  was  discovered  that  the  law  abolishing  such  procedure 
omitted  to  compel  the  accused  to  submit  his  cause  to  the 
country.  Consequently,  the  old  right  of  election  remaining, 
and  the  trial  by  ordeal  being  abolished,  the  judges  were  at 
sea  and  did  not  know  what  to  do  when  the  accused  refused 
to  elect  to  put  himself  upon  the  country.  This  embarrass- 
ment was  not  at  all  serious  in  cases  of  accusation  of  minor 
offences,  such  as  were  punishable  by  forfeiture  of  chattels 
only.  In  that  class  of  cases  the  practice  had  long  been  in 
vogue  that  the  verdict  or  presentment  of  accusation  was 
sufficient.  No  further  proof  was  required,  and  the  accused 
party  was  sentenced  upon  the  strength  of  the  accusation 
without  any  further  verdict.     But  in  case  of  felony,  where 
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the  punishment  was  forfeiture  of  lands,  or  of  life,  or  of 
both,  the  return  by  the  jury  of  accusation  was  not  sufficient. 
Before  sentence  could  be  pronounced,  it  was  required  that 
there  should  be  another  verdict,  either  by  the  same  or  an- 
other jury,  of  conviction.  So,  when  the  ordeal  was  abol- 
ished and  the  accused  refused  to  put  himself  upon  his  coun- 
try, the  courts  were  left  without  any  means  of  imposing  the 
penalty  denounced  against  the  crime.  Some  of  the  justices 
forced  the  accused  to  trial.  It  is  related  that  in  1221,  a 
prisoner  had  refused  trial,  but  the  twelve  hundredors  and 
24  other  knights  having  sworn  to  his  guilt,  he  was  hanged. 
Bracton  hints  at  compelling  a  man  to  put  himself  upon  the 
country,  but  he  does  not  tell  us  how  the  compulsion  was 
wrought.  In  the  latter  part  of  the  Thirteenth  Century, 
Edward  the  First  declared  that  notorious  felons,  who  were 
all  openly  of  ill-fame  and  who  would  not  put  themselves 
upon  the  inquests,  should  be  kept  in  strong  and  hard  prison 
as  refusing  to  stand  to  the  common  law  of  the  land.  This 
imprisonment  was  made  of  the  most  rigorous  kind.  The 
prisoners  are  ironed  and  compelled  to  lie  on  the  ground  in 
the  worst  part  of  the  prison.  They  are  given  a  little  water 
one  day  and  a  little  bread  the  next.  From  this  it  was  but 
a  short  step  to  the  peine  forte  et  dure,  one  form  of  which 
was  to  lay  the  prisoner  flat  upon  the  ground  and  to  load 
him  with  as  much  iron  as  he  could  bear  without  actually 
crushing  out  his  life,  and  thereby  bring  him  to  a  proper 
realization  of  the  majesty  of  the  common  law  of  the  land 
and  his  duty,  as  a  subject,  if  not  as  a  patriotic  citizen,  to 
submit  himself  to  a  trial  by  the  established  form. 

Here  we  may  digress  again  to  point  out  another  in- 
stance of  a  law,  intended  in  the  interests  of  humanity,  work- 
ing the  destruction  of  its  own  ends.  While  in  England  the 
juries  convicted  without  evidence,  as  we  know  it,  and  upon 
their  own  knowledge  and  the  general  report  of  the  vicinage, 
a  decree  became  effective  throughout  the  greater  part  of 
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Continntal  Europe,  forbidding  conviction  by  inquisitio,  ex- 
cept upon  the  testimony  of  two  unimpeachable  witnesses 
who  actually  saw  the  crime  committed.  When  we  bear  in 
mind  how  seldom  crimes  are  committed  under  circumstances 
that  make  possible  the  production  of  such  proof,  and,  fur- 
ther, that  comparatively  a  small  portion  of  the  population 
were  qualified  to  act  as  witnesses  at  all,  we  can  readily 
understand  that,  under  a  rule  requiring  such  clear  and  strict 
proof,  many  guilty  persons  must  go  unpunished.  But  a 
confession  of  the  crime  was  always  considered  as  obviating 
the  necessity  of  proof,  and,  consequently,  we  find  upon  the 
continent,  that  where  the  required  proof  cannot  be  adduced 
and  there  is  a  strong  belief  in  the  guilt  of  the  accused,  ef- 
forts were  made  to  wring  a  confession  from  him.  This 
developed  the  system  of  torture  to  force  confession,  which 
made  the  Spanish  Inquisition  the  popular  standard  and 
historical  exemplification  of  cruelty. 

It  will  be  well  for  modern  Legislatures  to  draw  a  lesson 
from  these  pages  of  medieval  history.  There  are  many 
good  people  of  today  (and  I  believe  that  they  are  at  least 
theoretically  correct)  who  think  the  time  has  come  for  the 
total  abolition  of  capital  punishment.  But  should  such  a 
radical  change  be  made  in  the  administration  of  the  criminal 
laws  in  a  state  whose  public  sentiment  is  not  yet  ripe  for  it, 
it  is  not  improbable  that  it  would  result  in  increasing  the 
number  of  lawless  executions  beyond  the  number  who  are 
now  executed  under  the  decrees  of  the  law. 

AVe  have  thus  far  viewed  the  primitive  English  jury 
from  the  standpoint  of  the  party  or  the  litigant.  A  con- 
sideration of  the  jurors  themselves  may  not  be  out  of  order. 
Jury  service  was  by  no  means  a  sinecure.  There  was  no 
disposition  on  the  part  of  the  justices  to  invade  the  province 
of  the  jury.  The  complaint  is  rather  that  the  justices  re- 
quired the  jurors  to  return  verdicts  which  determined  the 
entire  case  and  reject  special  findings.     In  1285  a  statute 
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forbade  the  justices  to  require  general  verdicts,  but  left  it 
optional  with  the  jurors  to  return  such,  if  they  chose  to 
risk  their  goods  and  their  liberty  upon  the  event  of  their 
verdict  being  subsequently  determined  to  be  false.  When 
they  returned  special  verdicts  they  were  catechised  by  the 
courts,  always,  however,  as  to  the  particular  matter  deter- 
mined, but  never  as  to  the  means  by  which  they  reached  their 
conclusions  or  the  reasons  therefor.  No  man  sought  jury 
service  in  those  days.  The  rich  purchased  exemption,  and 
the  poorer  free-holders  groaned  under  a  requirement  that 
consumed  their  time,  exposed  them  to  the  enmity  of  power- 
ful neighbors,  and  subjected  them  to  considerable  risk  on 
their  own  account. 

Just  how  the  requirement  of  unanimity  was  developed, 
is  difficult  to  say.  The  litigants  had  put  themselves  upon 
the  country,  that  is,  upon  the  community,  but  the  idea  that 
the  voice  of  a  majority  should  bind  the  community,  was  not 
then  well  developed.  If  majority  verdicts  were  returned, 
we  have  no  records  indicating  that  fact.  It  is  more  than 
likely  that  the  voice  of  the  minority  was  usually  stilled 
through  a  desire  to  avoid  personal  responsibility,  and  by 
way  of  the  submission  of  such  of  the  jurors  who  knew  little 
or  nothing  of  the  facts  in  the  case,  to  the  superior  judgment 
of  those  who  professed  to  be  fully  informed.  It  is,  there- 
fore, quite  likely  that  the  uanimity  disclosed  by  the  earlier 
records  was  more  formal  than  real.  Besides,  we  should 
remember  that  we  are  dealing  with  an  age  in  which  there 
was  a  considerable  element  of  confidence  in  the  interposition 
of  God  in  the  determination  of  these  human  trials.  The 
resort  to  the  ordeal  was,  itself,  an  expression  of  such  confi- 
dence, and,  as  the  jury  began  to  take  the  place  of  the  ordeal, 
it  was  not  unnatural  that  there  should  be  expected  a  like 
Divine  interposition  to  guarantee  the  correctness  of  the 
verdict.  The  reluctance  of  the  justices  to  assume  responsi- 
bility was  also  a  factor  in  establishing  the  requirement  of 
unanimity. 
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What  are  'the  essential  characteristics  of  the  jury  of 
today?  Aside  from  special  provisions  for  juries  in  inferior 
courts,  coroners '  juries,  and  the  like,  we  have  two  classes 
of  juries,  the  grand,  and  the  petit.  Unlike  the  practice  of 
the  earlier  days  of  the  development  of  the  jury,  our  jury  of 
accusation  —  the  grand  jury  —  never  tries  the  party  upon 
the  indictment  which  it  returns.  The  make-up  of  the  grand 
jury  differs  quite  materially  in  different  states,  but  its  main 
function  is  alike  in  all.  It  is  a  preliminary  inquisition  to 
determine  what  crimes  have  been  committed,  and  against 
whom  the  evidence  of  crime  is  sufficiently  strong  to  warrant 
an  accusation  and  trial.  Beyond  that,  it  is  given  in  differ- 
ent states  certain  administrative  duties,  such  as  inspecting 
jails,  poor-houses,  and  other  public  institutions,  and  making 
reports  thereon.  Of  late  years  there  has  been  a  tendency 
to  permit  the  Grand  Jury  to  fall  into  desuetude.  This  is 
considered,  in  many  quarters,  a  lamentable  tendency,  for 
there  is  good  ground  to  believe  that  the  participation,  by  the 
body  of  the  people,  in  taking  the  initiative  in  setting  the 
machinery  of  the  criminal  laws  in  motion,  and  protecting  the 
community  against  crimes  generally,  and  maladministration 
in  office  particularly,  is  a  part  of  that  eternal  popular  vigi- 
lance which  is  the  price  both  of  liberty  and  of  good  govern- 
ment. 

But  the  important  jury  is  the  petit  jury  in  courts  of 
general  jurisdiction.  This  is  a  body  of  men  drawn  from 
the  county  and  sworn  to  determine  and  declare  the  facts  of 
the  case  as  they  are  proven  from  the  evidence  placed  before 
them  at  the  trial.  This  jury  is  now  made  up,  universally, 
of  twelve  men.  How  twelve  came  to  be  the  established 
number  is  by  no  means  certain,  but  it  is  sufficient  for  prac- 
tical purposes  to  know  that  the  provision  of  the  Federal 
Constitution  and  similar  provisions  of  the  State  Constitu- 
tions, guaranteeing  trial  by  jury,  have  been  interpreted  to 
mean  a  jury  of  twelve  men.     They  are  drawn  from  the  body 
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of  the  county,  and  their  attendance  is  compulsory.  In 
criminal  cases  of  a  graver  kind,  which  we  designate  gener- 
ally as  felonies,  no  judgment  can  be  pronounced  except  upon 
the  verdict  of  a  jury  or  a  direct  plea  of  guilty.  The  right 
of  a  trial  by  jury  in  such  cases  is  one  that  cannot  be  waived 
by  the  accused,  and  were  he  to  do  so  and  submit  the  deter- 
mination of  his  guilt  or  innocence  to  the  court,  the  finding 
and  judgment  of  the  court  would  be  void.  But  in  cases  of 
petty  offences,  and  in  all  civil  actions,  a  jury  may  be  dis- 
pensed with  by  agreement,  and  the  facts  as  well  as  the  law 
submitted  to  the  court.  Neither  is  a  jury  demandable  as  a 
matter  of  right  in  all  civil  litigation.  It  is  only  in  the  ordi- 
nary action  at  law,  as  distinguished  from  suits  in  equity 
and  extraordinary  legal  remedies,  that  a  jury  may  be  de- 
manded as  a  matter  of  right. 

In  olden  times,  the  jury  determined  the  facts  of  the 
case  upon  their  own  knowledge  and  the  general  gossip  of  the 
neighborhood.  Consequently,  the  best  qualified  juror  in 
those  days  was  he  who  knew  most  about  the  case  and  had 
heard  it  discussed  to  the  greatest  extent.  In  our  time  we 
have  reversed  this  rule.  It  is  a  part  of  the  obligation  of  a 
juror's  oath  to  decide  the  case  upon  the  evidence  adduced 
and  submitted  in  open  court,  and  the  law  as  given  him  by 
the  court,  and  upon  nothing  else.  From  this  it  follows  that 
the  juror  who  knows  nothing  of  the  case  personally,  and  has 
heard  nothing  of  neighborhood  gossip  regarding  it,  is  the 
best  qualified  juror.  In  regard  to  this  qualification  there 
is  much  misunderstanding  among  laymen.  Sometime  ago, 
a  gentleman  in  this  city,  speaking  of  the  length  of  time 
consumed  in  empanelling  a  jury  in  the  Shea  case  in  Chi- 
cago, denounced  the  whole  system  as  a  farce,  saying  that  it 
was  absurd  that  none  but  ignoramuses  should  be  qualified 
to  serve  as  jurors.  But  the  law  does  not  require  the  juror 
to  be  an  ignoramus.  On  the  contrary,  it  requires  him  to  be 
of  fair  intelligence.  It  does  not  even  disqualify  one  from 
serving  who  has  heard  or  read  of  the  case,  provided  he  has 
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not  formed  such  an  opinion  on  its  merits  as  would  require 
evidence  to  remove.  Is  this  a  reasonable  requirement? 
Put  yourself  in  the  attitude  of  a  party  to  the  litigation. 
Would  vou  think  it  fair  to  submit  vour  liber tv  or  vour  good 
name  to  one  who  has  already  made  up  his  mind  that  you 
were  guilty,  or  to  submit  your  property  right  to  one  who 
has  alreadv  decided  that  vou  are  in  the  wrong?  He  ac- 
quired  his  information  from  sources  unknown  to  you.  His 
judgment  is  based  upon  hearsay.  It  is  the  result  of  declar- 
ations made  by  persons  who  were  not  under  oath;  who  were 
not  speaking  of  matter  within  their  own  knowledge,  and 
whose  veracity  you  have  had  no  opportunity  to  test  by  cross- 
examination.  The  experience  of  ages  has  demonstrated 
that  it  would  be  unsafe  to  permit  the  determination  of 
causes  to  depend  upon  facts  that  have  no  real  or  logical 
relevancy  to  the  issues  involved.  Hence,  there  has  grown 
up  that  considerable  body  of  the  law  which  we  denominate 
the  rules  of  evidence:  but  if  juries  may  determine  cases  by 
what  tliev  have  heard  out  of  court,  it  is  altogether  likelv 
that  they  will  be  influenced  by  facts  that  have  no  relevancy 
to  the  real  merits  of  the  controversy.  It  is  by  no  means  an 
-ential  of  the  jury  system  that  the  juror  should  be  an 
ignoramus.  It  is  only  essential  that  he  has  not  pre-judged 
the  case;  that  he  is  free  to  do  what  his  oath  contemplates 
he  shall  do ;  decide  it  upon  those  evidential  facts  which  the 
court,  in  applying  the  law.  shall  deem  relevant  to  the  merits 
of  the  controversv. 

It  is  of  the  essence  of  trial  by  jury  that  the  twelve  men 
selected  to  determine  the  cause  should  be  sworn  to  render 
a  true  verdict  upon  the  evidence  adduced  at  the  trial,  and 
the  law.  as  given  by  the  court.  This  requirement  of  an 
oath  simply  emphasizes  the  moral  obligation  of  the  juror 
in  the  discharge  of  his  duties.  But  little  legal  significance 
attaches  to  it.  A  juror  is  not  subject  to  an  examination 
upon  the  reasons  which  impelled  him  to  his  conclusion.     If 
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he  has  been  guilty  of  receiving  a  bribe,  or  of  other  mis- 
conduct, the  law  specially  provides  for  his  punishment ;  but 
when  he  has  heard  all  the  evidence  and  returned  his  verdict, 
there  is  no  authority  for  calling  him  to  account  for  his 
process  of  reasoning  in  reaching  the  result.  The  sphere  of 
the  jury  is  entirely  distinct  from  that  of  the  court,  and, 
unless  there  is  proof  of  overt  misconduct  which  may  be 
punished  according  to  the  regular  forms  of  the  law,  a  judge 
has  no  more  right  to  criticise  or  upbraid  a  jury  for  its  ver- 
dict, than  the  jury  would  have  to  denounce  the  ruling  of 
the  court  on  a  question  of  law.  In  all  cases,  civil  and  crimi- 
nal, except  in  the  case  of  an  acquittal  (which  is  governed  by 
a  special  constitutional  provision),  the  court  has  the  right 
to  set  aside  a  verdict  and  award  a  new  trial  where  the  jury 
has  manifestly  disobeyed  the  instruction  of  the  court  upon 
a  question  of  law,  or  has  returned  a  verdict  so  far  unsup- 
ported by  sufficient  evidence  that  there  is  no  ground  for 
reasonable  men  to  differ  as  to  its  incorrectness.  But,  in 
the  exercise  of  that  authority,  the  court  performs  its  own 
functions  and  need  not  depart  therefrom  for  the  purpose 
of  lecturing  the  jury.  Submission  to  the  ruling  of  the  court 
upon  all  questions  of  law,  and  absolute  independence  of  the 
jury  in  the  determination  of  all  questions  of  fact,  rightfully 
submitted  to  it,  are  essential  features  of  trial  by  jury. 

That,  in  the  progress  of  time,  some  incidents  have  at- 
tached to  jury  trials  that  link  our  practice  with  crudities 
of  the  past,  is  not  a  matter  of  much  wonderment.  In  olden 
times  when  a  case  was  submitted,  the  jury  was  kept  without 
meat  or  drink  until  a  verdict  was  reached.  Our  modern 
procedure  is  less  severe,  but  it  still  shows  the  juror  less 
consideration  and  less  confidence  than  we  readily  impose  in 
other  public  functionaries.  No  one  would  think  of  putting 
the  judge  under  the  custody  or  surveillance  of  the  sheriff 
while  he  has  a  case  under  advisement.  No  one  thinks  of 
locking  up  a  county  board  or  a  city  council  while  consider- 
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ing  a  matter  of  public  importance,  and  yet,  from  the  moment 
the  case  is  submitted,  we  ordinarily  imprison  our  jurors, 
and,  from  that  time  until  a  verdict  is  returned,  exhibit  every 
possible  manifestation  of  our  distrust  of  their  integrity; 
and  we  do  all  this  with  the  full  knowledge  that,  if  any  among 
them  are  susceptible  of  corrupting  influences,  there  has  al- 
ready been  ample  opportunity  for  corruption  to  have  been 
accomplished.  It  is  to  be  hoped  that  this  practice  will  not 
long  endure,  and  that  petit  jurors  may  be  given  the  same 
consideration  as  is  now  universally  accorded  to  grand 
jurors.  They  should  be  required  to  remain  together,  en- 
gaged in  deliberation  upon  the  cause  submitted  to  them, 
during  reasonable  hours,  and  should  then  be  permitted  to 
disperse  for  the  purpose  of  getting  their  meals,  or  going  to 
their  homes  or  their  lodging  places  at  night,  and  to  return 
to  their  jury  room  at  the  proper  hour  and  resume  their 
deliberations.  Being  entrusted  with  the  discharge  of  most 
important  functions,  they  should  be  treated  not  only  with 
common  humanity  but  as  deserving  the  confidence  that,  in 
form  at  least,  is  reposed  in  them.- 

It  is  exceedingly  doubtful  that  the  requirement  of 
unanimity  should  be  maintained,  particularly  in  civil  cases. 
Men  are  obliged,  in  the  affairs  of  state  and  in  the  affairs  of 
every  community,  to  submit  to  the  judgment  of  the  ma- 
jority, and  when  appeals  go  to  the  court  of  last  resort 
parties  must  submit  to  the  judgment  of  a  majority  of 
judges.  Sometime  ago  a  former  Senator  of  the  United 
States  served  a  term  in  prison,  on  conviction  of  a  charge 
which  four  of  the  nine  judges  of  the  United  States  Supreme 
Court  said  did  not  constitute  a  crime.  The  necessities  of 
any  judicial  administration  compel  us  to  accept  the  de- 
cision of  a  majority  of  the  court,  notwithstanding  that  the 
minority  may  be  composed  of  men  of  great  learning  and 
unimpeachable  integrity.  Why  not,  therefore,  at  least  in 
civil  litigation,  submit  our  rights  to  a  majority  of  the  jury 
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or,  at  any  rate,  to  a  majority  of  two-thirds  or  three-fourths, 
which  we  may  depend  upon  as  too  large  to  be  controlled  by 
caprice  or  prejudice?  The  requirement  of  unanimity  is 
productive  of  disagreements  and  the  necessary  expense  and 
vexation  of  repeated  trials.  I  think  it  quite  safe  to  say  that 
in  the  vast  majority  of  disagreements  a  verdict  is  prevented 
by  one  or  two  men.  Abolition  of  the  rule  of  unanimity 
would  make  it  much  more  difficult  to  prevent  a  verdict  by 
corruption  than  it  is  under  that  rule.  The  difficulties  and 
the  dangers  of  corruptly  influencing  three  or  four  or  live 
jurors  out  of  twelve  would  be  almost  infinitely  greater  than 
of  reaching  one.  Besides,  it  not  infrequently  happens,  in 
cases  of  honest  disagreement,  that  the  minority  will  yield 
its  judgment,  in  large  part,  as  to  the  amount  of  the  verdict, 
in  order  to  reach  a  compromise  with  the  majority.  Make 
it  possible  for  nine  out  of  the  twelve  to  determine  the  ver- 
dict and  you  have  made  it  impossible  for  one,  or  two,  or 
three  to  force  a  compromise  which  may  be  very  much  of  a 
denial  of  justice. 

Juries  ought  to  be  decently  paid  for  their  services. 
Legislators  should  take  account  of  changed  conditions  and 
should  realize  the  difficulty  of  securing  competent  jurors, 
drawn  from  all  avocations  and  walks  of  life,  when  their  per 
diem  is  made  the  equivalent  of  the  lowest  wage  scale  paid 
to  the  lowest  and  cheapest  grade  of  common  labor. 

Eeforms  such  as  are  here  suggested  do  not  go  to  the 
essentials  of  the  jury  system.  They  go  only  to  its  surround- 
ings; its  accidents. 

It  is  undeniable  that  there  are  many  well-meaning 
people  who  cry  out  for  an  abolition  of  the  jury  system  alto- 
gether. It  has  been  made  the  butt  of  many  a  joke,  and  the 
occasion  of  many  a  witty  paragraph  penned  by  an  illy  in- 
formed writer.  Those  who  seek  its  abolition  offer  no  sub- 
stitute but  the  judge,  and  they  very  confidently  tell  us  that 
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any  man  who,  himself,  believes  in  the  justice  of  his  case, 
would  much  rather  have  it  passed  on  by  an  able  and  consci- 
entious judge  than  by  any  jury.  There  is  no  doubt  that 
juries  make  mistakes,  but  who  will  guarantee  against  the 
possibility  of  mistakes  by  the  most  able  and  most  consci- 
entious judge !  Courts  and  juries  are  alike  human  institu- 
tions and  necessarily  subject  to  human  frailties.  It  is  an 
old  saying  that  two  heads  are  better  than  one.  If  this  be 
true,  twelve  heads  ought  to  be  better  than  two.  No  doubt 
some  account  should  be  taken  of  the  character  and  quality 
of  the  heads,  and  it  is  because  of  my  belief  in  the  superior 
quality  of  the  heads  of  twelve  jurors,  drawn  from  the  ordi- 
nary walks  and  avocations  of  life,  over  the  heads  of  twelve 
judges  whose  training,  education,  and  experience  has  all 
been  along  the  same  channel,  to  determine  the  matters  regu- 
larly submitted  to  juries,  such  as  the  credibility  of  witnesses 
testifying  as  to  what  was  said  or  done  in  such  affairs  as 
occur  between  men  in  the  ordinary  and  everyday  walks  of 
life,  or  to  determine  the  reasonableness  of  a  story  descrip- 
tive of  such  a  transaction,  that  I  would  prefer  to  submit  a 
question  of  that  kind  to  twelve  men  whose  daily  experience 
brings  them  in  contact  with  situations  such  as  are  disclosed 
by  the  evidence,  than  to  twelve  judges  whose  education  em- 
bodies a  large  part  of  theory  and  a  small  part  of  practical 
experience.  A  man  may  be  highly  educated  in  the  law  and 
yet  know  so  little  of  commercial  transactions  as  to  possess 
no  fitness  to  analvze  the  reasonableness  of  the  relation  bv  a 
witness  of  such  transaction.  But  there  are  countries,  stand- 
ing high  in  the  scale  of  civilization,  where  the  jury  system 
is  unknown.  In  Norway  they  have  a  board  of  viewers  to 
visit  the  locus  in  quo  and  to  pass  on  and  view  other  specified 
controversies  of  fact.  In  France,  in  commercial  cases,  four 
merchants  sit  with  the  judge,  but  it  is  altogether  likely  that, 
aside  from  expressing  some  expert  opinions,  they  exert  no 
influence  upon  the  judgment.  Indeed,  it  is  said  by  Professor 
Nerincx,  of  the  faculty  of  law  of  the  University  of  Louvain, 
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Belgium,  that  the  office  of  these  lay  judges  is  not  retained 
as  a  judicial  necessity,  or  as  a  practical  question;  that  it 
exists,  today,  only  from  political  reasons  because,  after 
serving  a  short  time  in  a  commercial  court,  the  business 
man  earns  the  title  of  "Judge"  and  a  decoration.  In  Ger- 
many they  have  neither  jury,  referee,  Examiner,  or  Master 
in  Chancery.  The  entire  responsibility  is  cast  upon  the 
judge  to  determine  both  the  law  and  the  facts,  but  he  is 
relieved  of  the  responsibility  of  assigning  any  reason  for 
his  conclusion.  He  can  "soar  in  the  lofty  skies  of  logical 
ideas";  give  little  attention  to  the  peculiarities  of  the  case 
at  hand,  and  announce  his  judgment  without  specifying  any 
ground  upon  which  it  is  based.  One  of  the  results  of  this 
system  is  that  there  are  no  rules  of  evidence  known  to  the 
German  courts.  Such  is  also  practically  the  case  in  France. 
Hearsay  evidence,  such  as  that  "A"  heard  "B"  say  that 
"  C  "  had  received  from  "  D ' '  a  given  expression  of  opinion 
as  to  the  merits  of  the  controversy,  is  competent  proof. 
Indeed,  in  the  celebrated  Dreyfus  case  we  read  of  men  testi- 
fying as  to  what  they  thought,  and  what  they  thought  some- 
body else  thought.  How  much  weight  these  courts  attach 
to  this  kind  of  evidence  we  have  no  means  of  knowing,  but 
the  fact  that  they  receive  it  indicates  that  they  attach  to  it 
some  probative  weight.  But  who  among  us  would  care  to 
have  his  cause  determined  by  evidence  of  idle  gossip  or  the 
proof  of  a  suspicion  of  what  somebody  else  suspected?  It 
may  be  suggested  that  there  is  no  logical  connection  between 
the  maintenance  of  the  jury  system  and  the  enforcement  of 
the  rules  of  evidence,  but  there  is  such  a  connection.  In 
our  own  courts,  whenever  a  jury  is  waived  and  the  question 
of  fact  submitted  to  the  court,  it  is  never  reversible  error 
to  admit  incompetent  testimony.  The  trial  judge  may  have 
received  that  testimony  because  he  thought  it  was  compe- 
tent. It  may  have  been  an  important  factor  in  determining 
his  conclusion  of  the  whole  case,  but  the  reviewing  court,  if 
it  finds  the  evidence  to  have  been  incompetent,  will,  con- 
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trary  to  the  fact,  conclusively  presume  that  the  trial  judge 
ignored  it  in  reaching  his  verdict.  Do  away  with  the  jury 
and  adhere  to  the  rule  that  it  is  not  reversible  error  for  a 
trial  court  to  receive  incompetent  testimony,  and  the  intro- 
duction of  that  kind  of  testimony  will  become  the  rule  rather 
than  the  exception.  It  will  not  be  subject  to  review,  and, 
consequently,  it  will  not  be  discussed  in  the  opinions  of  the 
courts  of  last  resort,  and  it  will  thereby  happen  that  all 
rules  of  evidence  will  become  practically  obsolete.  These 
rules  have  been  developed  in  jury  trials  and  they  will  not 
long  outlive  the  jury  system. 

Much  of  our  substantive  law  has  also  been  developed 
and  established  in  connection  with  jury  trials.  Where  the 
judge  is  required  to  instruct  the  jury  upon  the  law  govern- 
ing the  case  on  trial,  he  must  state  that  law  correctly  at  the 
peril  of  having  his  judgment  reversed.  When  the  judgment 
comes  up  for  review,  legal  rules  and  principles  announced 
by  the  trial  judge  are  considered  and  discussed  by  the  re- 
viewing court.  If  he  has  announced  the  law  correctly  his 
judgment,  in  that  particular,  is  affirmed.  But  if  he  has 
committed  an  error,  the  error  is  pointed  out,  the  true  rule 
is  stated,  and  the  case  sent  back  for  a  new  trial  in  accord- 
ance with  law.  Abolish  the  jury  and  you  abolish  the  ne- 
cessity of  a  correct  statement  of  the  law  by  the  trial  judge. 
Abolish  that  necessity  and  you  abolish  the  necessity  of  a 
knowledge  of  the  law  on  the  part  of  the  trial  judge.  All 
that  you  would  then  require  would  be  a  fairly  good  guesser, 
who  can  predict,  with  reasonable  accuracy,  what  the  gentle- 
men sitting  upon  the  Supreme  bench,  with  their  minds 
"soaring  in  the  lofty  skies  of  logical  ideas"  and  ignoring 
the  gross  peculiarities  attending  the  particular  case,  may 
think  of  his  conclusion  as  an  abstract,  rather  than  a  con- 
crete, expression  of  justice. 

It  may  be  that  the  procedure  of  Continental  Europe  is 
well  adapted  to  the  conditions  prevailing  there.     It  may  be 
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that  these  people  have  been  so  long  accustomed  to  submit- 
ting themselves  to  the  determination  of  governmental  func- 
tionaries that  they  feel  it  is  "theirs  not  to  reason  why." 
But  such  is  not  the  spirit  of  our  people.  We  are  wont  to 
hold  public  functionaries  to  an  accountability.  We  demand 
of  the  courts  their  reasons  for  the  conclusions  which  they 
reach.  It  is  in  harmony  with  the  spirit  of  our  institutions 
to  hold  them  to  a  responsibility,  but  there  can  be  no  such 
responsibility  where  the  judge  is  not  required  to  receive  all 
competent  and  exclude  all  incompetent  evidence,  and  to 
correctly  state  the  law  governing  the  rights  of  parties. 

Without  doubt,  there  are  men  in  the  legal  profession 
today  who  believe  that  the  jury  system  has  been  tried  and 
found  wanting.  They  point  to  individual  cases,  of  which 
they  themselves  may  have  the  most  meagre  knowledge,  and 
denounce  the  verdict  as  unreasonable  and  even  absurd. 
They  call  attention  to  the  number  of  disagreements  and  to 
the  delays  sometimes  experienced  in  empanelling  juries  in 
cases  of  much  notoriety.  They  forget,  however,  that  there 
have  been  known  decisions  of  courts  which  have  appeared 
equally  unreasonable,  and  that  the  instances  of  disagree- 
ment and  the  delays  in  empanelling  juries  may  be  easily 
remedied  by  dispensing  with  the  requirement  of  unanimity, 
and  providing  for  such  humane  and  decent  treatment  of 
jurors  as  will  remove  the  temptation  to  escape  service  by 
intentional  disqualification.  It  is  also  worthy  of  note  that 
those  who  are  most  ready  to  decry  the  system  are  not,  as  a 
rule,  men  who  have  had  the  largest  experience  with  it. 
Inquire  among  the  Bar  of  any  city  for  the  opinions  of  the 
lawyers  upon  the  merits  of  the  system,  and  you  will  usually 
find  that  those  who  condemn  it  are,  for  most  part,  lawyers 
whose  practice  is  before  the  equity  side  of  the  court,  and 
tli at  those  who  have  confidence  in  the  system  are  the  lawyers 
whose  business  is  of  such  a  nature  as  to  bring  them  most 
frequently  into  actual  contact  with  the  juries.     Among  the 
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most  eminent  members  of  the  profession,  judges  who  have 
had  a  long  and  varied  experience  with  jury  trials,  we  find 
the  greatest  confidence  in  the  value  of  trial  by  jury.  A  few 
years  ago  I  heard  Judge  Caldwell  say  from  the  Bench  of 
the  United  States  Circuit  Court  of  Appeals,  to  a  lawyer  who 
was  presenting  a  case  in  which  a  jury  had  been  waived  in 
the  trial  court,  "If  you  will  take  my  advice,  you  will  never 
again  waive  a  jury  in  a  law  action.' '  In  an  article  in  the 
International  Monthly,  some  few  years  ago,  Judge  Brewer 
of  the  United  States  Supreme  Court  expressed  the  belief 
that  the  requirement  of  unanimity  ought  to  be  dispensed 
with,  and  the  jurors  ought  to  be  given  more  humane  con- 
sideration, but  that  the  system  ought  to  be  maintained  as 
the  best  that  man  has  been  able  to  devise  for  the  determina- 
tion of  controverted  questions  of  fact.  In  an  article  in  the 
American  Law  Review,  several  years  ago,  the  late  Justice 
Samuel  F.  Miller,  one  of  the  great  jurists  of  the  country, 
expressed  the  opinion  that  upon  a  controverted  question  of 
fact,  he  would  as  lief  have  the  judgment  of  twelve  average 
citizens,  drawn  from  the  ordinary  walks  of  life,  as  that  of 
twelve  judges  learned  in  the  law.  And  in  the  discussion 
that  followed  the  paper  of  Judge  Fahlcrantz,  John  F.  Dillon, 
addressing  the  chairman,  Mr.  Justice  Brewer,  closed  his 
remarks  with  these  words : 

"I  have  little  more  to  say,  except  to  express  my  great 
satisfaction,  on  the  whole,  with  the  system  of  jurisprudence 
we  have  today,  including  the  trial  by  jury.  Let  me  add  that 
I  have  had  no  inconsiderable  experience  in  the  trial  of  cases 
by  jury,  and  rarely,  in  my  judgment,  is  the  verdict  of  a  jury 
wrong  where  the  presiding  judge  has  fully,  intelligently,  and 
faithfully  performed  his  duty.  I  do  not  want  a  jury  to 
usurp  the  prerogatives  of  the  judge,  but  on  the  other  hand, 
where  the  question  is  one  of  fact,  pure  and  simple,  where 
it  relates  to  the  common  affairs  of  men,  as,  for  example, 
with  what  purpose  or  intent  acts  were  done,  what  were  the 
circumstances  which  led  to  them;  is  the  accused  upon  the 
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evidence  innocent  or  guilty,  on  such  propositions,  when  sub- 
mitted to  the  jury,  if  the  jury  are  not  misled  by  false  in- 
structions, and  if  their  judgment  has  full  play;  I  would,  on 
such  questions,  as  lief  have  the  judgment  of  a  jury  of  ordi- 
nary intelligence  as  of  twelve  learned  judges.  And  for  that 
statement  I  have  the  authority  of  a  judge  in  whose  seat  you 
sit  in  Washington,  who  was  an  honor  to  the  jurisprudence 
of  his  country,  the  late  Mr.  Justice  Miller. ' ' 

The  underlying  principle  of  our  jury  system,  and  its 
value  as  a  means  of  administering  justice,  have  been  recog- 
nized by  some  of  the  great  lawyers  of  Continental  Europe. 
The  paper  of  Judge  Fahlcrantz  at  St.  Louis,  after  outlining 
the  prevailing  systems  of  Europe,  suggested  sweeping  and 
radical  changes.  Among  other  things  the  learned  judge 
said: 

' '  I  beg  to  be  allowed  in  this  connection  to  make  another 
remark.  A  most  important  consequence  of  the  system 
recommended  above,  or  indeed  the  very  substantial  charac- 
ter of  it,  is  that  a  great  deal  of  questions  regarding  facts 
are  to  be  determined  by  laymen.  The  simple  reasons  why 
it  should  be  done  so,  are  that  the  studies  of  the  judge  do 
not  give  him  any  superiority  over  a  prudent  layman  as 
regards  saying  whether  a  horse  is  black  or  white,  or  what 
may  have  happened  in  a  case,  and  that  it  is  simply  unnatural 
to  make  statements  of  facts  depending  upon  a  special  ju- 
dicial or  technical  way  of  looking  upon  matters,  and  also 
that  the  only  way  of  preventing  administration  of  justice 
from  degenerating  is  in  all  possible  points  to  have  it  formed 
according  to  the  needs  of  the  practical  reality  as  it  is  felt 
and  seen  by  the  people  themselves. 

That  the  people  as  a  nation  will  be  in  danger  of  losing 
the  necessary  control  over  itself  if  it  delivers  over  to  others 
the  power  it  can  properly  exercise  itself  with  respect  to 
practical  justice,  is  a  reason  of  its  own  which  would  not 
be  overlooked.     And  I  venture  to  add:     It  should  neither 
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be  overlooked,  that  only  with  a  system,  which,  as  the  pro- 
posed one,  draws  fixed  limits  between  questions  of  law  and 
questions  of  fact,  a  due  basis  can  be  laid  for  jurisprudence 
as  a  practical  science." 

He  further  says : 

' '  The  system  I  demand  might  seem  hard.  Hard  against 
whom!  Hard  it  will  be  for  mendacity,  for  unrighteousness, 
for  mala  fides,  for  old  prejudices.  Mild  it  will  be  for  the 
one  who  is  suffering  wrong,  and  a  basis  it  will  be  for  equity 
in  its  highest  meaning,  for  public  and  private  honesty,  for 
bona  fides,  and  mutual  confidence  among  men  —  and  what 
that  means  in  the  commercial  life  and  in  all  other  inter- 
course between  private  individuals,  as  between  nations,  I 
need  not  explain  here.  But  such  a  system  is  also  a  con- 
dition for  keeping  up  this  manliness  of  character,  which 
makes  a  people  strong,  and  which  manliness  is  wanted  alike 
in  peace  as  in  the  cruel  battles  for  national  existence. ' ' 

What  is  this  but  a  cry  for  the  jury  system?  It  is  a 
confession  that  even  in  Continental  Europe,  with  all  of  its 
hereditary  notions  tending  to  the  submission  of  the  people, 
the  theoretically  scientific  method  of  jurisprudence,  which 
allows  the  judges  to  "soar  in  the  lofty  skies  of  logical 
ideas,"  is  becoming  unsatisfactory  to  the  present  utilitarian 
age,  with  its  demauds  for  the  practical  in  the  administra- 
tion of  justice  as  well  as  the  other  affairs  of  life.  But  in  a 
government  of  the  people,  for  the  people,  and  by  the  people, 
jurisprudence  must  always  remain  a  practical,  rather  than 
a  theoretic  science.  It  must  come  close  to  the  people  them- 
selves ;  it  must  enlist  their  participation ;  it  must,  in  short, 
make  them  the  triers  of  questions  of  fact,  and  whatever 
reforms  or  modifications  in  matters  of  detail  may  come 
about,  it  must  forever  recognize  and  apply  all  of  the  essen- 
tial elements  of  trial  by  jury. 

Timothy  J.  Mahoney,  A.  M.,  LL.  B. 
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EX  HUMILI  POTENS.,, 

*  JAMES  A.  KLEIST,  S.  J. 


In  Horace 's  well-known  ode  which  opens  with  the  words 
"Exegi  Monumentum"  the  relation  of  the  phrase  "ex 
humili  potens"  to  the  rest  of  the  song  does  not  seem  to  be 
perfectly  clear.  Do  the  words  explain  what  precedes,  or  do 
they  refer  to  what  follows  ? 

Horace  tells  us,  with  a  feeling  of  natural  pride,  that  in 
his  first  three  books  of  odes  he  has  built  for  himself  a  monu- 
ment destined  to  last  for  all  time.  The  foundation  of  his 
fame  as  a  lyric  bard  he  finds  in  the  fact  that  he  was  the 
first  to  adapt  Grecian  measures  to  Italian  song.  The  con- 
nection in  which  the  words  "ex  humili  potens"  are  used  by 
the  poet  will  appear  from  the  following  lines : 

10 .  .  Dicar,  qua  violens  obstrepit  Aufidus, 
Et  qua  pauper  aquae  Daunus  agrestium 
Eegnavit  populorum  ex  humili  potens 
Princeps  Aeolium  carmen  ad  Italos 

14.  .Deduxisse  modos. 

Professor  Moore,  in  his  excellent  commentary,  is  of  the 
opinion  that  the  phrase  "ex  humili"  qualifies  "Daunus" 
"a  ruler  sprung  from  low  estate." 


However,  does  it  not  seem  improbable  that  Horace 
should  dwell  at  such  length  on  the  personality  of  that  mythi- 
cal king  Daunus  in  an  ode  in  which  he  speaks  of  his  own 
immortality  as  the  chief  representative  of  Latin  lyric 
poetry?     It  appears  to  the  writer  that  we  cannot  permit 

*Translator  of  Kaegi's  Classical  Greek  Grammar  and  Exercises;  Pro- 
fessor of  Latin  and  Greek,  Creighton  College,  1907-1908;  Sacred  Heart 
College,  Prairie  du  Chien,  1908  to  date. 
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so  lengthy  a  reference  to  a  mythical  person,  unless,  of 
course,  the  description  of  his  character  is  calculated  to 
emphasize  the  principal,  or  at  least  one  of  the  main  thoughts 
of  the  poem.  The  ode  in  question  is  brief,  and  Horace 
mid  not.  without  necessity,  be  supposed  to  dwell  upon 
irrelevant  matter.  But  what  is  it.  or  can  it  be  to  him.  or 
to  his  fame  as  a  poet,  that  Daturas  was  "a  ruler  sprung 
from  low  estate"? 

It  seems,  therefore,  we  shall  do  better  to  depart  from 
Professor  Moore's  explanation,  and  follow  Professors  Ben- 
nett and  Rolfe  in  their  view  that  "ex  huniili  patens''  refers 
to  Horace:  "exalted  from  low  estate,  i.e..  by  the  fame  of 
my  song. ' '     But  here  we  encounter  another  difficulty. 

Bennett  and  Rolfe  hold  that  the  gwo-clauses  limit 
1 '  die  In  other  words,  they  consider  them  an  answer  to 

e  poet's  question:  "where  shall  I  enjoy  immortal  fame?" 
Answer:  "My  fame  shall  flourish  in  my  native  Apulia." 
And  the  commentators  add  that  similar  sentiments  are 
found  in  other  Roman  poets.  In  like  manner.  Professor 
Moore  comments  thus  on  qua.  etc.:  "I  shall  be  honored  in 
the  district  where  I  was  born." 

But  is  it  at  all  likely  that  Horace  would  take  any  special 
pride  or  delight  in  the  prospect  of  being  honored  in  his 
native  Apulia,  which  is  but  a  narrow  strip  of  arid  land  along 
the  Adriatic  coast,  and  which,  in  Horace's  time,  had  but 
scanty  natural  advantages  to  be  proud  of?  Does  he  not 
characterize  it  a-  "pauper  aquae":  an  arid  waste?  If 
Daunus  was  sprung  from  low  estate,  this  would  seem  to  be 
a  reflection  on  the  people  of  Apulia  generally,  who  are 
styled  "agrestes,"  rude,  uncultivated,  savage  people.  Can 
Horace  find  a  source  of  pride  in  the  fact  that  his  name  shall 
flourish  in  such  a  poor  and  desolate  land?  How  can  he 
consider  his  Apulian  fame  as  an  adequate  reward  for  years 
of  indefatigable  work  on  the  Odes?     Besides,  must  we  not 
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from  the  whole  trend  of  the  Ode  expect  that  Horace  hopes 
his  name  shall  be  known  all  over  the  civilized  world!  His 
fame,  he  flatters  himself,  shall  not  be  confined  to  Apnlia. 
Beyond  its  limits  he  looks  to  Rome,  and  the  Roman  Empire. 
The  whole  world  belongs  to  him  in  his  exnltant  pride. 

From  such  considerations  as  these  we  would  seem  to 
hit  the  poet's  thoughts  better,  if  we  consider  the  two  qua- 
clauses  as  an  illustration  of  "ex  humili"  and  the  entire 
clause,  from  qua  down  to  "ex  humili"  included,  as  the 
proper  setting  for  "pot ens,"  which  embodies  one  of  the 
principal  thoughts  of  the  Ode  and  finds  in  turn  its  illustra- 
tion in  what  follows  about  Horace's  unique  place  in  the 
history  of  Roman  poetry.  The  five  lines  under  discussion 
may  then  be  paraphrased  as  follows :  It  shall  be  said,  or 
men  shall  say  that  I — "potens:"  who  have  been  exalted  to 
the  pinnacle  of  fame,  "ex  humili:"  (with  a  touch  of  adversa- 
tive meaning)  though  born  of  mean  parents,  "  qua  Aufidus :" 
in  Apulia,  "qua  regnavit:"  which  is  a  dry  arid  land  in- 
habited by  unlettered  people  —  was  the  first  to  transplant 
Grecian  verse  to  Italy.  In  this  way,  the  first  g^a-clause 
("qua  violens  obstrepit  Aufidus")  is  little  more  than  a 
geographical,  though  poetic  circumlocution  for  the  word 
Apulia,  whereas  the  second  g^-clause  down  to  "ex  humili/ 
containing  as  it  does  a  description  of  the  poet's  low  parent- 
age and  the  humble  environments  of  his  childhood,  affords  a 
suitable  setting,  by  way  of  contrast,  for  his  great  renown  as 
the  principal  Roman  lyric  poet.  Next  he  tells  us  what  is 
the  source  of  his  claim  to  such  great  distinction:  "princeps 
deduxisse." 

There  is  one  more  question  to  be  answered:  Will  the 
rules  of  latin  grammar  permit  us  to  uphold  our  interpreta- 
tion? Of  course,  f actus  is  easily  supplied,  so  that  the  full 
phrase  would  be :  ex  humili  f actus.  But,  should  not  ex  hu- 
mili f actus  precede,  rather  than  follow  the  two  gw-clauses  ? 
One  would  indeed  expect  as  much.     However,  it  must  be  re- 
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membered  that  we  are  not  here  analyzing  the  text  of  a  prose 
writer  of  the  Ciceronian  type.  We  are  concerned  with  a 
poet  who  may  take  liberties  denied  to  others,  and  with  Hor- 
ace, in  whose  verse  it  is  not  nncommon  to  find  a  certain  bold- 
ness of  phrasing.  It  is  immaterial  whether  Horace  be  sup- 
posed to  have  assigned  the  phrase  its  present  place  for  em- 
phasis or  for  metrical  considerations.  As  it  is,  "ex  humili 
potens"  is  in  close  connection  with  "princeps  deduxisse," 
which  embodies  the  leading  thought  of  the  entire  sentence. 
However  it  would  be  difficult  to  establish,  with  absolute  cer- 
tainty, the  proposed  interpretation.  We  subjoin  a  literal 
prose  translation  of  the  entire  ode : 

I've  reared  a  monument  more  durable  than  bronze, 

Loftier  than  the  royal  structure  of  the  pyramids, 

Which  wearing  rains  or  furious  northwinds 

Or  endless  lengths  of  years  or  the  season's  flight 

Can  never  cause  to  crumble. 

Not  wholly  shall  I  pass  away,  but  the  greater  part  of  me 

Is  destined  to  escape  the  grave.     On  and  on  I  shall  continue 

Growing,  ever  growing  in  everlasting1  fame,  e  'en  while 

The  high  priest  and  Vesta's  silent  virgin  mount  the  Capitol 

It  shall  be  said  that — soaring  high,  though  lowly  bred, 

Where  like  a  torrent  Aufidus  is  thund'ring,  and  Daunus, 

King  of  arid  waste,  once  lorded  over  savage  tribes — 

I  was  a  leader2  in  adapting3  Aeolian  measures  to   Italian 

song. 
Take  to  thyself,  then,  0  Melpomene,  the  honor  I  owe 
Thy  kindly  help4,  and  if  thou  dost  so  choose 
Bind  thou  my  brows  with  Apollo 's  bays. 

That  the  writer  is  not  alone  in  attaching  the  above 
meaning  to  the  words  "ex  humili  potens,"  may  be  seen  from 
a  poetic  German  translation  of  the  passage  under  discus- 
sion. 

literally:  in  the  fame  of  posterity. 

zPrinreps  more  than  primus  =  first  in  the  order  of  time. 

sLiterally:  transplanting. 

•*For  quaesitam  meritas,  see  the  commentaries. 
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Die  Welt,  wird  von  mir  ruehmen:     On  des  Ofanto  Strand, 

Wo  Daunus  einst  geboten,  dort  im  Apulerland, 

Da  stand  des  Mannes  Wiege,  der  aus  der  Armnt  Nacht 

Zum  Licht  sich  aufgeschwungen  durch  seines  Geistes  Macht. 

Ihm  ist  es  ja  zu  danken,  dass  jener  Liederstrom 

Der  Hellas  einst  entqnollen,  jetzt  ranscht  im  ew'gen  Rom. 

Following  Mr.  A.  Kellerbauer's  translation,  we  may 
say: 

E  'en  while  the  high  priest 
And  Vesta's  silent  virgin  monnt  the  eapitol, 
It  shall  be  said  that  I  was  born  indeed  of  humble  parents 
Where  like  a  torrent  Aufidus  is  thund'ring,  and  Damms, 
King  of  an  arid  waste,  once  lorded  over  savage  tribes, 
But  that  I  rose  to  high  distinction  and  was  a  leader 
In  adapting  Aeolian  measures  to  Italian  song. 

If  the  above  view  be  accepted,  we  receive  a  grander  im- 
pression of  Horace 's  lofty  ambition  by  fancying  him  to  say 
that  the  people  who  shall  speak  of  him  (" dicar")  are  not 
merely  his  fellow-countrymen  of  Apulia,  but  rather  the 
world  at  large,  and  they,  in  their  praise  of  Horace,  will  point 
to  his  humble  birth  in  Apulia  on  the  one  hand,  and  on  the 
other  to  his  immortal  fame  as  a  leader  of  Eoman  lyric  poets. 

James  A.  Kleist,  S.  J. 


PHARMACEUTICAL  PROGRESS. 

*  EDMUND  THORP,  Ph.  G.,  M.  S. 

From  the  earliest  time  in  the  life  of  the  human  family, 
disease  has  been  the  natural  inheritance  of  man.  In  order 
to  combat  it  and  relieve  physical  suffering  resort  has 
been  had  to  fetichism,  enchantment,  sorcery,  magic  art,  as- 
trology, witchcraft,  Christian  Science,  etc.  In  modern  times 
many  of  the  above  agencies  are  still  employed,  but  progress 
in  scientific  knowledge  has  made  it  possible  to  discover 
causes,  and  thus  open  the  way  for  a  rational  and  scientific 
treatment. 

Drugs  and  various  other  materials  have  been  employed 
for  ages.  In  the  early  days  extremely  crude  ideas  prevailed 
as  to  the  properties  of  these  substances.  In  the 
long  past  centuries  superstition  so  dominated  all  fields  of 
human  endeavor  that  it  is  not  surprising  it  should  have  se- 
cured recognition  in  the  art  of  healing.  Before  man  had 
learned  to  look  for  cause  and  effect  in  the  domain  of  nature, 
and  before  the  secrets  of  mechanical  processes  associated 
with  life  were  understood,  the  cause  of  disease  was  usually 
sought  for  in  some  external  evil  agent. 

This  view  was  not  only  almost  universally  held 
by  the  illiterate  classes,  but  was  so  firmly  established 
in  the  minds  of  the  learned  physicians  that  traces  of  it  are 
to  be  detected  in  comparatively  recent  medical  works.  An 
eminent  professor  of  Medical  Jurisprudence  in  an  American 
college  displayed  traces  of  these  old  superstitions  when,  in 
October,  1888,  he  publicly  stated  that  insanity  of  a  certain 
character  was  an  evidence  of  demoniacal  possession.     In 

*Founded  the  Omaha  College  of  Pharmacy  1901,  which  became  a  de- 
partment of  The  Creighton  University  1905;  Dean,  Professor  of  Chemistry 
and  Director  of  Laboratories,  Creighton  College  of  Pharmacy. 
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contending  with  such  conceptions,  the  healing  art 
was  directed  along  lines  which  were  supposed  to  have 
the  effect  of  warding  off  the  encroachments  of  these  demons 
of  disease.  Talismans  and  amulets  were  extensively  used. 
These  things  were  prescribed  by  physicians  np  to  compara- 
tively recent  times,  and  are  even  still  employed  by  some 
people.  The  following  is  a  formula  from  a  Pharmacopoeia 
one  hundred  and  fifty  years  old: 

"Halmonts  Amulet  for  the  Plague." 

16  Although  some  may  disparage  the  virtues  of  this  rem- 
edy, it  has  nevertheless  proven  its  efficiency  in  many  in- 
stances, particularly  during  the  war  between  the  Imperial- 
ists and  Eebels  in  Hungary,  when  the  plague  raged  in  a  ter- 
rible manner.  It  gained  such  a  reputation  throughout  the 
country  that  all  'barbers  and  blear-eyed  witches'  are  already 
acquainted  with  its  virtues.  It  is  prepared  in  the  follow- 
ing manner:  'Large  old  frogs,  caught  in  the  month  of 
June,  are  hung  up  by  their  hind  legs  over  a  dish  covered 
with  wax,  which  has  been  placed  over  a  moderate  fire.  After 
a  few  days  the  frogs  discharge  horrible  fumes  and  slaver, 
which  attracts  every  kind  of  worms  and  flies.  These  stick 
to  the  wax  and  add  their  own  drivel  to  the  mess.  When  the 
frogs  are  dead,  roast  and  mix  them  with  the  carefully  pre- 
served mixture  of  wax  and  drivel,  and  shape  this  compound 
into  small  rolls,  or  imitate  the  shape  of  the  frogs.  One  of 
these  is  sewn  into  a  cloth  and  worn  in  the  region  of  the  heart, 
suspended  by  a  silk  thread  around  the  neck.  The  longer 
one  wears  these,  the  more  certainly  will  he  be  protected  from 
the  ravages  of  the  plague.'  " 

The  supposition  was  that  disease  has  the  same  dislike 
for  these  nauseating  substances  as  does  the  human  being, 
and  the  wearer  of  them  need  have  no  fear  of  an  attack  by 
the  demons  of  illness. 

The  belief  was  common  that  certain  remedies  would 
cure  a  patient  in  absentia.     One  remedy  of  this  kind  was 
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the  wonderful  weapon  salve  of  Paracelsus,  which  consisted 
of  boar's  and  bear's  fat,  rain-worms,  hog's  brain,  yellow 
sandal  mummy,  bloodstone  and  moss  from  the  skull  of  a 
hanged  criminal,  which  latter  was  to  be  gathered  at  the 
waxing  of  the  moon.  The  author  of  the  formula  says : ' '  The 
virtues  of  this  salve  are  remarkable,  for  with  it  you  can  heal 
all  kinds  of  wounds,  though  the  patient  be  miles  away,  pro- 
vided you  can  but  secure  the  weapons  with  which  the  wound 
was  inflicted.  The  weapons  must  be  greased  once  a  day 
with  this  salve,  then  tied  up  in  a  clean  linen  cloth  and  pre- 
served in  a  warm  locality.  It  should  be  protected  from  dust 
and  cold  draughts,  otherwise  the  patient  would  experience 
great  pain  and  become  delirious.  Although  this  cure  may 
appear  supernatural,  and  consequently  be  discontinued  by 
many,  I  can,  nevertheless,  assure  the  readers  that  this  is 
not  the  case,  for  those  initiated  in  the  natural  sciences  know 
from  experience,  and  have  proven  by  diligent  research,  that 
the  cure  is  accomplished  by  means  of  a  certain  magnetic 
force  that  emanates  from  the  stars,  and  acts  upon  the  salve, 
conveying  the  latter 's  magnetic  force  through  the  air  and 
to  the  wound." 

Even  though  superstition  so  extensively  pervaded  the 
use  of  the  various  agencies  for  alleviating  disease,  much  was 
learned  concerning  the  methods  of  collecting,  preparing  and 
preserving  these  remedies.  The  great  majority  of  the  ma- 
terials of  medicine  are  obtained  from  natural  sources, 
though  the  application  of  the  principles  of  Botany  and 
Chemistry  did  not  come  to  be  scientific  until  within  a  little 
over  a  century  ago.  It  is  quite  remarkable,  though,  how 
much  practical  information  was  acquired  concerning  the 
materials  of  medicine  long  before  the  light  of  these  sciences 
could  be  turned  upon  their  preparation. 

It  is  particularly  interesting  to  know  of  the  progress 
made  in  preparing  substances  depending  upon  chemical  ac- 
tion long  before  the  true  theory  of  the  composition  of  matter 
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was  understood.  With  the  advent  of  the  sciences  referred 
to,  and  the  contemporaneous  development  of  the  other  nat- 
ural sciences,  came  a  great  change  in  the  method  of  training 
those  who  were  to  engage  in  the  preparation  of  materials  of 
medicine.  Up  to  the  beginning  of  what  we  may  consider  the 
modern  period,  which  dates  from  the  latter  part  of  the 
eighteenth  century,  the  education  of  those  who  were  to  take 
up  this  line  of  work  was  acquired  through  practical  experi- 
ence and  individual  instruction.  The  apprenticeship  lasted 
from  five  to  six  years,  and  at  the  end  of  that  time  the  ap- 
prentice was,  by  his  master,  created  a  "journeyman  apothe- 
cary. "  The  journeyman  apothecary  was  usually  obliged  to 
pass  an  examination  at  the  time  of  applying  for  a  position. 
The  duties  of  a  drug  clerk  were  embodied  in  the  following 
regulation:  "Every  journeyman  apothecary  shall  take  an 
oath  that  he  will  faithfully  serve,  not  only  his  master,  but 
also  the  members  of  the  community  at  large.  That  he  will 
prepare  all  medicines  'secundum  artem' -and  of  pure  drugs, 
whether  they  be  such  as  are  annually  examined  by  the  au- 
thorities or  not.  That  he  will  dispense  no  poison,  opiates 
or  emmenagogue  without  the  knowledge  of  the  master,  or 
endanger  the  life  of  any  one  by  his  carelessness.  That  he 
will  not  deliberately  change  a  physician's  prescription,  and 
will  at  all  times  set  a  good  example  to  the  apprentice;  that 
he  will  not  leave  the  shop  without  the  knowledge  of  the  mas- 
ter, and  particularly  not  absent  himself  at  night.  That  he 
will  be  devoted  to  his  master,  to  the  Visitatori  Medico,  and 
to  each  of  the  doctors  of  the  incorporated  Collegio  Medico. 
He  shall  swear  that  he  will  do  all  this  according  to  his  best 
ability. "  These  requirements  might  seem  rather  rigorous 
if  in  effect  at  the  present  day,  but  it  is  certain  that  if  our 
modern  pharmacists  would  measure  up  to  them  the  public 
would  have  a  much  higher  regard  for  the  profession,  if  it 
may  be  so  called,  than  it  now  has. 

Although  the  eighteenth    century    pharmacists    made 
great  pretensions  to  scientific  attainments,  their  truly  sci- 
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entific  knowledge  was  very  limited  indeed.  They  were,  how- 
ever, gathering  facts  concerning  the  properties  of  matter 
which  were  a  little  later  properly  classified  into  trnly  scien- 
tific arrangement.  A  famous  teacher  of  this  period,  in 
speaking  of  the  knowledge  the  apothecary  should  possess, 
said:  "The  apothecary  should  know  that  an  acid  and  an 
alkali  when  brought  in  contact  will  effervesce.  It  will  suf- 
fice if  he  know  the  effect,  although  he  may  be  ignorant  of 
the  cause. "  Surprising  as  it  may  seem,  there  are  many 
pharmacists  practicing  in  the  twentieth  century  who  do  not 
possess  even  so  much  scientific  knowledge  as  that.  There 
are  those  who  have  no  conception  whatever  of  the  composi- 
tion of  an  acid  or  an  alkali.  Another  noted  apothecary  of 
the  eighteenth  century,  in  speaking  of  his  apprenticeship, 
said:  "Rarely  did  I  find  men  that  approached  my  ideal. 
More  frequently  on  the  other  hand,  I  met  with  incompe- 
tency and  slovenliness.  Seldom,  even,  did  I  find  a  proper 
appreciation  of  the  pharmacist's  calling  by  the  general  pub- 
lic. Pharmacy  was  almost  universally  looked  upon  as  a 
trade,  and  the  pharmacist  as  a  mere  tradesman.  The  fact 
pained  me  the  more,  the  firmer  I  became  convinced  that 
pharmacy  is  a  worthy  branch  of  the  natural  sciences,  and 
its  devotees  deserve  the  honors  so  freely  bestowed  on  work- 
ers in  other  departments  of  the  sciences.  But  how  few  of 
the  druggists  themselves  were  permeated  by  the  importance 
of  their  calling!" 

Recognizing  this  state  of  affairs  led  this  apothecary  to 
employ  all  his  powers  in  promoting  the  study  of  pharmacy. 
In  1794  he  published  a  pharmacal  journal,  and  in  1795  found- 
ed a  Chemico-Pharmacal  Institute,  which  met  "  a  long-felt 
want"  since  the  Universities  were  not  yet  supplied  with 
laboratories  adapted  to  the  requirements  of  pharmacists. 
The  studies  in  this  institute  embraced  logic,  methematics, 
physics,  botany,  zoology,  mineralogy,  chemistry  and  phar- 
macy.    Thus  an  opportunity  was  afforded  for  the  study  of 
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the  branches  of  pharmacy  which  are  at  the  present  day  a 
part  of  the  Universities.  The  establishment  of  this  school 
soon  led  other  institutions  of  learning  to  provide  suitable 
courses  for  instruction  in  pharmacy.  After  the  foundation 
of  these  schools,  great  progress  was  made  in  scientific 
knowledge.  The  facts  gathered  through  the  preceding  cen- 
turies were  very  rapidly  assimilated  and  turned  to  account 
in  developing  one  of  the  most  important  branches  of  knowl- 
edge available  for  the  alleviation  of  human  suffering. 

The  history  of  the  development  of  pharmacy  in  our 
country  is  interesting  indeed,  but  lack  of  space  forbids  en- 
tering upon  even  a  brief  synopsis  of  it  at  this  time.  That 
subject  is  reserved  for  a  later  article.  It  is  quite  remark- 
able, though,  how  great  a  variety  of  opinions  is  entertained 
by  those  engaged  in  the  practice  of  pharmacy  at  the  present 
time  as  to  what  should  constitute  a  proper  course  of  train- 
ing, and  what  standard  of  preparation  should  be  required 
of  all  who  aspire  to  engage  in  this  work.  The  commercial 
spirit  so  dominates  the  practice  at  present,  that  real  pro- 
fessional pharmacy  is  but  little  followed  in  the  so-called  drug 
stores,  but  is  pursued  in  the  large  manufacturing  establish- 
ments. These  large  concerns  are  rapidly  becoming  the  cen- 
ters of  thorough  investigation.  They  have  unlimited  re- 
sources and  can  command  the  services  of  the  very  best  qual- 
ified men  in  the  various  sciences  which  go  to  make  up  phar- 
macy. 

The  proper  educational  qualification  of  the  practicing 
pharmacist  is  a  matter  of  supreme  importance  to  the  public. 
It  should  demand  of  him  the  systematic  training  which  the 
responsibilities  of  his  position  require. 

Edmund  Thorp,  Ph.  Gr.,  M.  S. 
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fit.  non  n  ks  tur.'  If  this  tune-honored  say- 
ing be  true,  and  we  have  reason  to  put  credence  in  it  since 
it  ha-  st  I  the  test  of  ages,  ad  no  voice  worthy  of  con- 
on  has  been  ra  s  I  gainsay  it.  it  will  follow. 
forti  . "  that  the  cart-;  :  |  ublic  speaking  may  be  entered 
upon  with  eve:  pe  of  final  snec  — .  without  the  endow- 
ment of  any  singular  qualit:  3  as  a  working  basis  Nature 
may  be  lavish  or  niggardly  in  the  bes  ~al  oi  her  favor-  ; 
but  in  either  3  -  will  only  lessen  or  increase  the  dini- 
culties  without  rendering  impossible  the  ultimate  result. 

A  publi    5]  -aker  must  h     -  le.     In  no  other  avo 

-mal  training  play  such  an  important  part. 

Is  may  furnish  knowledge  and  thus  contribute  to 

ssary  foundation:  the  ises  and  drills  of  schools 

expression  may  rub  ofY  the  rough  edges,  but  the  polished 

pr  must  bear  the  trade-mark  of  tireless,   individual 

labor  before  it  has  the  proper  market  value. 

The  American  Le  are  gradually  awakening  to  this 

fact.  Bitter  experience  has  been  the  price  they  have  paid 
for  this  bit  of  knowle  g  Their  curiosity  has  been  imposed 
upon  and  their  willingness  to  1  ved  has,  only  too  often, 

sa     -tied.     Every  individual  who  has  had  the  fortune 
or  misfortune  to  -        ar  anything  ont  of  the  common  run     : 

■-"->.  and  desire    I    make  hi-    speriences  a  sonrc 
nue.  found  Ktl       lifficulty  in  engaging  an  enterprising  man- 

*Professor  of  Langi:  nd  L:  rquette  Unr  Mil- 
waukee. 1900-1901:  Detroit  College.  I  1905  Professor  of  Elocution 
and  Public  Speaking.  -  'ollege.  1907  to  date.  Moderator  of  the 
Debating  Club.  Creighton  College  of  Law. 
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ager  who  offered  to  the  public  the  unparalelled  opportunity 
of  hearing  the  entire  account  of  these  strange  adventures  for 
a  purely  nominal  sum  of  money.  The  patience,  good  nature 
and  pocket-books  of  the  audience  have  been  the  losers. 
They  may  have  seen  the  attractive  individual,  but  too  fre- 
quently, only  the  chosen  few  in  the  front  rows  heard  even 
a  part  of  the  valuable  information,  which  all  desired  to 
acquire.  Such  a  speaker  has  read  the  old  quotation, 
"Orator  non  fit,  neque  nascitur,"  and  has  had  the  temerity 
to  fly  in  the  face  of  the  verdict  of  ages. 

Any  one  who  aspires  to  become  a  public  speaker  should, 
out  of  consideration  for  his  audience,  and  respect  for  him- 
self, take  to  heart  all  that  is  implied  in  the  word  "fit." 
He  must  be  made  a  speaker,  and  that  too  by  his  own  efforts. 
He  must  begin  with  two  essential  prerequisites  of  success : 
a  strong  conviction  that  he  possesses  shortcomings,  and  a 
firm  determination  to  diminish,  and  if  possible,  to  eliminate 
these  drawbacks.  The  hackneyed  expression,  "know  thy- 
self," is  all  important  inasmuch  as  it  refers  to  defects,  and 
the  sooner  this  knowledge  is  acquired,  the  more  rapid  will 
be  the  progress  made.  Yet,  the  acquisition  of  it  is  most 
difficult,  for  it  means  the  sacrifice  of  pet  mannerisms  and 
ways,  to  which  one  clings  with  all  the  force  of  habit,  and  the 
reproduction  in  oneself  of  that  gift  prayed  for  by  the  poet : 

' '  0  wad  some  Power  the  gif tie  gie  us 
To  see  oursels  as  ithers  see  us  !" 

Yet,  discrimination  must  be  used.  No  man  can  hope  to 
please  everybody,  and  in  consequence  he  should  strive  to 
be  guided  in  the  process  of  formation  by  those  whose  judg- 
ment he  esteems.  Candid  criticism  should  not  weaken  his 
efforts,  nor  should  its  severity  discourage  him;  for  without 
its  aid  he  will  carry,  throughout  his  career,  a  burden  of  use- 
less and  injurious  defects  which  will  lessen  his  effectiveness 
and  narrow  the  sphere  of  his  activity. 
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If  trifling  peculiarities  be  excluded,  the  efforts  of  the 
student  will  be  directed  towards  two  subjects,  delivery  and 
composition,  and  to  the  former  alone  do  I  wish  to  confine  my 
remarks.  The  delivery  of  the  speech  is  almost  as  important 
as  the  speech  itself.  The  whole  man  must  enter  into  the 
words  to  make  them  alive  and  impressive.  The  eyes,  the 
hands  and  the  entire  presence  of  the  speaker  should  comple- 
ment the  voice  as  it  gives  expression  in  suitable  language  to 
the  logical  thought.  The  burden,  however,  rests  upon  the 
voice :  it  is  the  chief  instrument  of  the  speaker,  and  it  must 
be  well  trained  to  meet  the  demands  made  upon  it.  Flexi- 
bility, strength  and  endurance  are  the  requisites  it  must 
possess,  and  these  qualities  can  be  acquired  only  by  long 
and  painstaking  practice.  Every  emotion  of  the  soul,  its 
pain,  its  sorrow,  its  joy  and  its  exultation  must  find  in  the 
voice  of  the  speaker  its  ready  exponent.  Moreover,  the 
natural  instrument  for  such  expression,  the  conversational 
voice,  cannot  be  used,  and  in  its  stead  the  loud  speaking 
tone  must  be  taught  to  blend  itself  in  perfect  harmony  with 
the  nature  of  the  thought  it  expresses.  Vocal  exercise,  con- 
stant and  thorough,  will  produce  this  proficiency.  Reading 
aloud  is  probably  the  most  satisfactory  method  of  vocal 
training  to  suggest,  as  it  affords  an  ample  field  for  the 
exercise  of  every  quality  required  by  the  voice.  By  means 
of  a  careful  selection,  every  tone  can  be  practiced ;  while  the 
proper  rendition  of  the  passages  will  teach  correct  articu- 
lation, pronunciation  and  emphasis.  This  will  accustom 
the  student  to  give  each  word,  nay  each  syllable,  due  atten- 
tion and  impress  upon  him  the  important  lesson  of  not 
slurring  over  the  small  words  in  the  sentence,  in  his  effort 
to  lay  proper  stress  upon  the  emphatic  ones.  It  will,  in 
time,  give  him  the  p'ower  of  conveying  to  the  mind  of  the 
listener  the  force,  beauty  and  charm  of  the  thought.  Strength 
and  endurance  will  gradually  be  acquired  if  the  vocal  exer- 
cise be  regularly  practiced.  But,  if  constant  cultivation  is 
neglected,  the  wonderful  power  of  the  voice  will  never  be 
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developed,  and  it  will  be  as  unfit  an  instrument  as  any 
muscle  of  the  body  which  has  been  atrophied  by  prolonged 
inactivity.  A  weak  or  poor  voice  is  generally  one  which  has 
not  been  subjected  to  a  course  of  training,  and  the  indi- 
vidual, not  nature,  is  to  be  held  accountable. 

Self-control  enters  next  as  an  important  element  in 
delivery,  and  aids  much  in  establishing  a  proper  relation 
between  the  speaker  and  his  audience.  He  stands  in  urgent 
need  of  this  support,  but  he  will  never  gain  it  by  a  marked 
display  of  nervousness.  The  attention  of  the  audience  will 
be  fastened  on  the  man  and  his  embarrassment  to  the  utter 
exclusion  of  all  else  and  his  words  will  not  make  them  un- 
conscious of  the  strain  they  are  undergoing.  To  feel  that 
you  are  the  cynosure  of  a  large  assembly :  to  experience  the 
weight  of  expectant  silence :  to  recognize  at  the  same  time 
that  courage  and  self-possession  are  fast  deserting  you  and 
fickle  memory  alone  stands  between  you  and  utter  failure 
is  indeed  a  trying  position.  Yet,  we  never  associate  such 
thoughts  with  a  finished  speaker.  His  self-assurance  puts 
us  at  ease,  and  his  very  presence  tells  us  plainly  that  he  is 
the  master  of  the  situation.  But,  it  is  safe  to  say  that  his 
past  career  would  tell  of  occasions  when  he  felt  the  full 
weight  of  depression  and  helplessness  and  the  strength  of 
that  strange  sense  of  loneliness  in  the  presence  of  a  crowded 
house.  How  did  he  conquer  these  disagreeable  sensations  f 
Not  by  practice  before  imaginary  audiences,  but  by  the  use 
of  every  opportunity  to  appear  in  public  until  familiarity 
with  such  scenes  had  made  them  lose  the  power  of  producing 
the  evil  effects  which  threatened  his  success. 

The  student  should  pursue  the  same  plan.  If  he  is  wide 
awake,  he  will  find  in  his  college  course  ample  opportunity 
of  practicing  before  an  audience.  The  debating  club  will 
afford  the  best  field  for  this  purpose.  At  its  meetings  he 
should  be  up  and  doing,  ready  and  willing  to  occupy  the 
clear  stage  presented.     The  mistakes  and  defects  of  other 
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speakers,  either  in  delivery,  composition  or  argumentation, 
should  be  jotted  down  in  his  mental  note  book,  to  serve  as 
warnings  to  himself.  This  will  sharpen  his  wits,  make  him 
a  keen,  critical  listener,  and  develop  in  him  the  power  of 
detecting  the  weak  points,  or  falsity  in  an  adversary's  po- 
sition. When  he  arises  to  address  the  house,  it  should  be 
done  with  the  modest  assurance  that  he  has  something  to 
say  which  is  worth  hearing  and  as  such  deserves  from  him, 
in  its  presentation,  his  best  endeavors.  Moreover,  his  mat- 
ter should  be  clean  cut  and  always  arranged  in  a  logical 
order.  This  holds  true  as  well  for  set  speeches  as  extem- 
pore attempts.  In  the  former  he  should  seek  elegance  of 
style  and  expression,  while  in  the  latter  he  should  strive  to 
reduce  to  practice  his  vocabulary  of  pure  English  words, 
without  the  use  of  frequent  apologies  for  the  introduction 
of  slang  phrases. 

In  a  word,  then,  the  success  of  a  speaker  rests  in  his 
own  hands.  Nature,  undoubtedly,  can  bestow  remarkable 
qualities,  and  has  done  so,  but  even  if  the  material  is  un- 
promising it  can  be  worked  up,  by  dint  of  hard  labor,  if  not 
to  the  perfection  of  the  orator,  at  least  to  the  standard 
required  for  a  successful  public  speaker.  Work,  practice, 
and  making  the  most  of  opportunities  sum  up  the  prelimi- 
nary and  constant  endeavor  of  the  one  who  chooses  the  ros- 
trum for  the  field  of  his  life's  labors. 

In  this,  our  day,  when  there  are  so  many  issues  of  vital 
importance  before  the  public  mind,  circumstances  will  and 
must  present  themselves  which  cannot  be  met  properly  by 
the  careful  study  of  cold  print,  but  stand  in  urgent  need  of 
the  living  voice  as  their  proper  exponent.  These  occasions 
are  not  of  rare  occurrence.  Every  year  adds  its  quota  of 
subjects,  which  embraces  either  old  questions  under  new 
guises,  or  new  topics  arising  from  changed  conditions. 
Labor  and  capital,  mass  and  class,  the  suppression  of  evil 
and  the  defence  of  the  right,  present  a  catalogue  of  subjects 
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of  unlimited  variation  and  importance.  These  issues  in- 
clude the  interest  of  all  classes.  Who,  then,  is  more  fit  to 
champion  these  causes,  to  glean  truth  from  falsity,  to  enter 
the  lists  for  justice  and  right,  than  he  whose  education  has 
qualified  him  intellectually  and  morally,  and  whose  personal 
pursuits  have  enabled  him  to  face  his  fellow-men  and  act 
with  persuasive  force  the  part  of  a  leader  in  thought  and 
action  ?  The  field  is  broad,  the  good  to  be  done  unlimited ; 
but  all  the  labor,  effort  and  sacrifice  which  is  crystallized  in 
the  old  saying,  "Orator  fit,  non  nascitur,"  must  form  the 
schooling,  the  very  upbringing  of  one  who  hopes  to  be  a 
force  for  good  on  the  rostrum. 

Albekt  R.  Wise,  S.  J. 


NEWS  NOTES. 

Mr.  William  P.  Rooney,  '09,  is  doing  nicely  at  Wayne,  Nebraska, 

Department  *n  tile  Practi°e  °f  his  profession.     A  recent 

,  T  copy  of  the  Bar  Docket  for  Wayne  County 

01  Law.  shows  that  Mr.  Rooney  has  several  cases 

pending  in  the  District  Court  there. 

Mr.  A.  P.  Schnell,  who  graduated  in  1906  with  Creighton's 
first  class,  and  who  has  been  Auditor  of  Mead  County,  South  Da- 
kota, since  graduation,  is  preparing  to  engage  in  the  practice  of 
law  at  Sturgis.  Mr.  Schnell  is  being  urged  to  run  for  County 
Attorney  at  the  next  election. 

Mr.  Herbert  S.  Daniel,  LL.  B.,  University  of  Virginia,  1901, 
and  formerly  City  Prosecutor  of  Omaha,  commenced  his  course  on 
Insurance  at  the  beginning  of  the  Second  Semester. 

Mr.  John  A.  Rine,  LL.  B.,  University  of  Michigan,  1900 ;  Ref- 
eree in  Bakruptcy  1903  to  1906 ;  and  at  present  Assistant  City  At- 
torney of  Omaha,  has  been  engaged  to  deliver  a  course  of  lectures 
on  the  subject  of  Municipal  Corporations. 

The  books  recently  added  to  the  Student's  Library  have  been 
catalogued  and  placed  in  circulation.  The  students  now  have  ac- 
cess to  one  of  the  best  working  law  libraries  in  this  part  of  the 
country. 

An  order  has  been  given  for  a  complete  collection  of  steel 
engravings  of  all  the  judges  of  the  United  States  Supreme  Court, 
from  the  organization  of  the  court  to  date.  These  pictures  will 
be  appropriately  framed  and  hung  in  the  lecture  rooms  and  library 
of  the  Department- 
Classes  were  resumed  on  January  3,  1910. 

The  subjects  selected  by  the  Seniors  for  their  theses  are  as 
follows : 

Hugh  J.  Boyle,  Sentimental  Unwritten  Law 
J.  J.  Boyle,  The  Law  of  Eminent  Domain 
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Benjamin  Cunningham,  Capital  Punishment 

M.  Joseph  Crowe,  The  Origin  and  Growth  of  Trusts 

Henry  M.  Gallagher,  Juvenile  Courts 

Julius  L.  Greer,  Imputed  Negligence 

Joseph  H.  Hanley,  The  Right  of  the  State  to  Legislate  with 
Reference  to  Aliens 

Hugh  H.  Harper,  Situs  of  the  Person 

William  N.  Jamieson,  Uniform  Divorce  Laws 

James  M.  Lanigan,  Specific  Performance  of  Contract 

Edward  B.  McDermott,  Obligations  Imposed  on  Corporations 
Pursuing  a  Public  Business 

Joseph  N.  Moonan,  Releases  in  Personal  Injury  Actions 

Thomas  B.  Murray,  Treason 

Eugene  D.  O 'Sullivan,  Domicile 

Arthur  W.  Procter,  Mental  Anguish 

Arthur  E.  Ryman,  Sovereignty 

J.  Walter  Schopp,  Injunctions  and  Labor  Strikes 

William  H.  Shaw,  The  Torrens  System  of  Land  Registration 

Henry  W-  Shackelford,  The  Situs  of  Contract  as  to  Perform- 
ance and  Discharge 

John  J.  Spillane,  The  Product  of  Our  Criminal  Courts 

William  P.  Sternberg,  The  Opinion  in  the  Haddock  Case 

Ralph  A.  Van  Orsdel,  Haddock  vs.  Haddock 

Peter  P.  Ward,  Situs  of  Marriage 

Ralph  M.  West,  The  Law  of  Attachments 

A  recent  letter  from  Mr.  Prank  Crawford,  one  of  the  pro- 
fessors of  the  Department,  who  is  now  taking  a  special  course  at 
the  University  of  Oxford  (England),  contains  the  information 
that  he  has  been  spending  the  holiday  season  in  London  with  his 
wife.     Mr.  Crawford  says  in  part : 

"I  have  never  been  busier.  The  only  relief  I  have  found  is 
in  getting  away  from  the  telephone.  There  are  none  in  Oxford, 
and  not  many  in  all  London,  and  it  seems  to  be  just  about  as  well. 
We  are  taking  our  vacation  now.  Hillary  Term  begins  January 
16th,  when  we  shall  go  back. 
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I  am  taking  the  keenest  interest  in  English  affairs  and  fancy 
that  I  am  wise  on  some  things  of  interest.  Politics  are  absorbing 
in  interest.  The  Suffragettes  are  rampant  and  are  not  so  much 
to  be  despised  as  you  would  expect  from  reading  the  press.  Press 
accounts  are  worthless  in  this  matter." 

Mr.  James  P.  Boler,  '07,  who  is  now  County  Attorney  of 
Greeley,  Nebraska,  visited  the  school  January  3rd. 

Mr.  Harland  L.  Mossman,  '09,  who  is  now  Superintendent  of 
Schools  at  Edgemont,  South  Dakota,  was  among  the  December 
visitors  at  the  Department. 

Mr.  Charles  L.  Brome,  '08,  who  is  practicing  at  Witten,  South 
Dakota,  called  at  the  Department  January  4th. 


The  annual  convention  of  the  Phi  Rho  Sigma  fraternity  was  held 
Dpnartmpnt  *n  Omaha  during  the  first  week  in  January. 

-  fj    ,.  .  Mr.  Joseph  McAtee,  of  the  Senior  class,  is 

Ot   Medicine.         president  of  the  local  chapter. 

Dr.  John  P.  Lord,  Professor  of  Orthopedic  Surgery,  was 
elected  president  of  the  Western  Surgical  and  Gynecological  As- 
sociation at  its  recent  meeting  held  in  Omaha,  December  20th  and 
21st.  This  organization  restricts  its  membership  to  one  hundred 
and  fifty  of  the  most  prominent  surgeons  of  the  West.  Dr.  Lord 
was  chairman  of  the  local  committee  and  presided  as  toastmaster 
at  the  banquet. 

The  new  laboratory  building  is  gradually  nearing  completion. 
The  walls  and  roof  are  now  finished ;  the  windows  are  in  place  and 
work  is  progressing  on  the  steam  fitting,  plumbing  and  electric 
wiring. 

Arrangements  have  been  made  with  Dr.  Adrian  P.  Burkhard, 
'02,  who  has  been  specializing  in  Anesthesia,  to  give  a  course  of 
lectures  on  that  subject  to  the  Senior  class.     Dr.  Burkhard  took  a 
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post-graduate  course  of  instruction  in  this  subject  in  New  York 
City  two  years  ago  and  is  now  Staff  Anesthetist  at  St.  Joseph's 
Hospital,  Omaha. 

Beginning  with  January,  1910,  the  Nebraska  State  Board  of 
Medical  Examiners  will  require  of  all  candidates  for  medical  li- 
censes a  practical  test  in  Pathology,  Bacteriology  and  Optometry. 

Dr.  Adolph  Sachs,  Associate  Professor  of  Medicine,  is  at  pres- 
ent studying  in  Berlin,  Germany.  He  will  resume  his  place  on  the 
Staff  at  the  beginning  of  the  next  school  year. 

Dr-  Sidney  Smith,  '09,  who  is  now  located  at  Bellwood,  Ne- 
braska, was  a  local  visitor  during  the  holiday  season.  He  was 
accompanied  by  his  wife,  whose  parents  live  in  Omaha. 

Dr.  C.  C.  Allison  made  a  short  visit  in  California  during  the 
latter  part  of  December. 

Dr.  DeWitt  C.  Bryant,  Dean  of  the  Department,  who  is  away 
on  leave  of  absence,  sends  the  following  letter  to  the  Chronicle : 

"Cairo,  November  7th,  1909. 

Our  steamer,  the  Cleveland,  arrived  at  Port  Said  early  the 
morning  of  the  2nd  of  November.  This  city,  now  numbering  fifty 
thousand  inhabitants,  is  situated  at  the  western  end  of  the  Suez 
Canal  on  the  African  side.  Prior  to  the  opening  of  the  Canal  in 
1869,  there  was  no  town  here.  Port  Said  is  a  purely  commercial 
seaport  town  and  is  said  to  be  one  of  the  toughest  places  on  earth, 
a  sort  of  rendezvous  for  thugs  and  criminals  of  all  kinds.  The 
Suez  Canal,  connecting  the  Mediterranean  and  Ked  Seas,  was  com- 
pleted in  1869.  DeLesseps  conceived  the  idea  of  building,  and 
superintended  the  construction  of  the  canal,  which  is  one  hundred 
miles  long  by  seventy  feet,  in  the  narrowest  place,  in  width.  Dur- 
ing its  course  it  passes  through  some  small  lakes  where,  of  course, 
the  canal  is  much  wider.  The  depth  is  about  thirty  feet  and 
dredging  is  continually  going  on  to  keep  the  canal  from  filling 
up  and  also  to  increase  its  depth.  In  the  digging  of  this  canal, 
remnants  of  masonry,  etc.,  were  found  with  dates  and  inscriptions, 
proving  conclusively  that  a  canal  was  in  existence  here  as  early  as 
the  time  of  the  Pharaohs. 
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F  rom  Port  Said  to  Cairo  by  train  is  a  five  hours'  ride,  the  first 
half  }f  which  is  through  a  desert  where  practically  nothing  is 
grov  n-  The  sand  has  the  habit  of  blowing  and  drifting  so  as  to 
cover  up  the  track,  and  the  railroad  company  has  found  it  neces- 
sary to  build  wind-breaks  at  certain  points  along  the  road,  the 
samt  as  our  western  roads  do  to  prevent  the  snow  from  drifting 
over  the  tracks. 

About  half  way  to  Cairo,  the  road  enters  the  valley  of  the 
Nile,  o*  rather  that  part  of  the  valley  which  can  be  irrigated. 
Behold  ,1  wonderful  transformation, — the  country  changes  from  a 
barren  desert  to  one  of  beauty,  prosperity  and  tropical  luxuriance. 
If  not  a  lana  of  milk  and  honey,  it  is  certainly  of  cotton  and  corn. 
On  all  sides,  field  after  field  of  corn  and  cotton  are  seen,  the  corn 
being  at  all  stages  of  growth,  some  ripe,  some  half,  and  some  two- 
thirds  grown.  The  cotton  is  ripe  and  nearly  all  gathered  and  the 
stalks  removed  for  fuel  and,  in  many  fields,  the  ground  replowed 
and  seeded  again.  The  cotton  is  sown  broadcast  here  and  not 
planted  in  rows  as  in  the  south  part  of  our  country.  All  sorts 
of  vegetables  are  raised  and,  where  irrigation  can  be  used,  three 
crops  a  year  is  the  rule.  Where  irrigation  has  not  been  begun 
and  dependence  has  to  be  placed  on  the  overflow  of  the  Nile,  one 
crop  is  about  all  that  can  be  depended  on.  The  surprising  thing 
to  an  American  is  that  so  much  corn  is  raised  in  this  country.  The 
corn  is  of  a  smaller  variety  than  our  western  type  and  is  white 
in  color. 

The  Egyptian  has  kept  up  with  the  American  in  the  price  of 
land,  as  good  land  in  the  Nile  Valley  near  Cairo  sells  for  from 
two  hundred  to  five  hundred  dollars  per  acre.  While  the  soil  of 
the  valley  of  the  Nile  is  rich,  productive  and  very  valuable,  un- 
fortunately it  is  all  owned  by  a  very  small  number  of  people  and 
is  leased  to  the  ones  who  farm  it  at  very  high  rentals. 

The  camel,  the  donkey  and  the  water-buffalo  are  the  beasts  of 
burden  here.  The  camel  is  everywhere.  He  is  the  freighter  of 
the  country,  carrying  heavy  loads  of  produce  from  the  country  to 
the  city,  toiling  over  the  deserts  loaded  with  freight,  apparently 
coming  from  nowhere  and  going  to  nowhere.  The  donkey  is  rid- 
den by  everybody  except  the  rich,  and  the  water-buffalo,  with  an 
occasional  ox,  cultivates  the  fields.     There  are  a  few  horses,  but 
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these  are  mostly  used  for  the  saddle  or  driving.  Cattle  are  pearee, 
but  goats  and  sheep  are  plentiful.  The  goat  furnishes  the  milk 
for  the  poor- 

Cairo,  the  largest  city  and  the  capital  of  Egypt,  boasts  of  nine 
hundred  thousand  souls,  and  among  these  can  be  found  repre- 
sentatives of  nearly  every  nation  on  earth.  The  real  Egyptian, 
if  there  be  such  a  thing,  the  Arab,  the  Turk,  the  Ethiopian,  the 
Tartar,  the  English,  the  German,  the  American,  the  Jew,  'jtc,  all 
are  represented  here.  Generations  have  brought  about  some  min- 
gling of  blood,  so  that  there  are  many  not  of  any  pure  type.  But, 
however  much  races  may  mix,  religions  do  not.  The  Mohamedan 
leads  his  simple  life,  worships  one  god  and  despises  and  curses 
the  Christian  dog,  the  same  now  as  he  did  one  hundred  years  ago. 
The  followers  of  Mohamed  are  in  the  great  majority,  numbering 
about  eight  hundred  thousand  souls. 

The  city  can  be  properly  divided  into  the  old  and  the  new, 
the  latter  representing  modern  life  and  civilization,  the  former 
making  a  fair  picture  of  mediaeval  times  and  customs.  The  new 
part  has  the  broad  streets  and  fine  buildings  of  modern  cities,  in 
the  residence  part  some  of  the  buildings  being  veritable  palaces. 
Some  of  the  business  buildings  are  good  substantial  structures, 
and  the  leading  hotels  are  as  good  as  the  average  in  Europe  or 
America.  The  older  part  of  the  city  is  given  up  to  buildings  of 
the  same  type  used  a  thousand  years  ago,  being  mostly  small  and 
low,  with  small  dingy  rooms,  ill-lighted  and  poorly  ventilated. 
The  stores,  or  shops  as  they  call  them,  are  very  small,  extending 
only  a  few  feet  back  from  the  front,  which  is  usually  left  entirely 
open.  Among  the  poor  the  dwellings  have  no  floor  save  the  earth, 
and  dirt  and  filth  are  everywhere.  Dirt  is  not  at  all  uncommon 
among  the  better  classes  in  this  part  of  the  town,  and  it  is  a  prob- 
lem as  to  what  would  become  of  these  people  if  their  religion 
didn't  make  them  wash  before  they  pray. 

The  most  conspicuous  and  most  interesting  thing  to  a  doctor 
here  is  the  vast  amount  of  eye  trouble  among  the  poorer  classes 
of  the  people.  Trachoma  is  the  bane  of  this  country.  Here  we 
find  it  in  all  its  different  phases,  from  the  mildest  form  to  the 
most  severe.     Blind  beggars  are  everywhere,  and  they  are  cer- 
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tainly  a  pitiable  sight  with  their  white  corneae,  made  so  from  re- 
peated and  long  continued  ulcerations,  rolled  heavenward  while 
begging  for  alms.  One  could  pick  up  enough  cases  here  in  a  few 
minutes  to  make  the  finest  clinic  in  the  world. 

But  again  speaking  of  Cairo  itself,  with  all  its  beggars,  blind 
and  otherwise,  with  all  its  shabby  buildings,  dirt  and  filth,  with 
all  its  mixture  of  races,  tongues  and  religions,  it  is  beautiful  be- 
yond description,  and  the  visitor  longs  for  a  few  days  more  to 
view  its  beauties,  for  they  are  here-  Situated  on  the  right  bank 
of  the  Nile,  with  a  background  of  hills,  the  river  in  front,  with 
the  valley  across  stretching  away  six  miles  to  the  foot  of  the 
pyramids,  with  countless  mosques  and  slender  minarets  pointing 
heavenward,  and  with  the  ever-present  accacia  tree  mingling  its 
green  with  the  white  of  tower  and  minaret,  the  city  presents  a 
picture  never  to  be  forgotten." 


Immediately  after  the  holiday  recess,  Dr.   C.  E.  Woodbury,  of 

Dp  artmpnt  Council  Bluffs,  Iowa,  after  whom  the  Wood- 

^        t  bury    Study    Club   has   been   named,    com- 

01   Dentistry.         menced  his  course  on  Porcelain  and  Gold 

Inlay. 

The  Department  was,  by  unanimous  vote  of  the  delegates, 
admitted  to  membership  in  the  Institute.  The  purpose  of  the 
organization  is  to  advance  the  cause  of  Dental  education  in  the 
United  States  and  Canada.  This  year  the  sessions  of  the  con- 
vention continued  for  three  days  and  the  topics  discussed  were 
Histology,  Dental  Anatomy,  Infirmary  and,  chiefly,  Cavity  Prep- 
aration. On  the  second  night  of  the  convention,  a  banquet  was 
held,  at  which  Dr.  Hippie  responded  to  the  toast,  "The  Canadian 
Abroad.'  The  delegates  to  the  convention  were  conducted 
through  the  new  Royal  Dental  College  of  Canada,  at  Toronto,  the 
opening  of  which  was  postponed  until  the  convention. 

Dr.  F.  D.  Caldwell,  '06,  who,  after  graduation,  practiced  for 
a  time  in  Iowa,  is  now  located  at  406  Ware  Block,  Omaha,  where 
he  is  enjoying  a  nice  practice. 
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The  Woodbury  Study  Club  held  a  two-day  clinic  in  the 
Dental  Infirmary  shortly  before  the  Christmas  recess.  Among 
the  prominent  out-of-town  clinicians  were  Dr.  F.  B.  Noyes,  Pro- 
fessor of  Histology,  Northwestern  University,  Chicago,  who  gave 
a  lecture  on  Dental  Caries.  The  Seniors  attended  the  sessions  of 
the  club.  Dr.  Clyde  B.  Eller,  '09,  who  is  now  practicing  at  Clar- 
inda,  Iowa,  was  admitted  to  membership  in  the  club. 

Dr.  J.  Devine,  '09,  who  is  practicing  at  O'Neill,  Nebraska, 
and  Dr.  B.  E.  Dewell,  '08,  who  is  practicing  at  Davenport,  Ne- 
braska, visited  the  Department  during  the  Holidays. 

Dr.  A.  Hugh  Hippie,  Dean  of  the  Department,  attended  the 
sessions  of  the  Institute  of  Dental  Pedagogy  held  in  Toronto,  Can- 
ada, December  27th  to  the  29th.  The  meeting  was  international 
in  its  scope  and  was  attended  by  representatives  of  all  the  prin- 
cipal dental  colleges  of  the  United  States  and  Canada. 

Dr.  Leonard  J.  Schneider,  who  taught  the  course  on  Opera- 
tive Technic  during  the  school  year  1904-1905,  died  December  25th 
of  Polio-myelitis.  The  funeral  was  held  on  Tuesday,  December 
28th,  from  the  Sacred  Heart  Church,  Omaha,  interment  being  at 
Holy  Sepulchre  Cemetery.  Dr.  Schneider  had  a  good  practice, 
was  popular  among  the  members  of  the  profession  and  his  death 
is  the  occasion  of  sincere  regret. 
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The  Fall  session  closed  December  16th.     The  great  majority  of 

Hpnarhnpnt  ^e   memDers   °f  tne   Junior   class   hurried 

.  ij,  home  as  soon  as  possible  to  help  take  care 

of  Pharmacy.      of  the  Holiday  trade     The  winter  term 

began  Tuesday,  January  4th. 

The  windows  of  the  north  exposure  of  the  college  building 
have  recently  been  fitted  with  inside  storm-windows,  which  add 
greatly  to  the  comfort  of  the  rooms  on  that  side. 

The  Prescription  Department  is  working  over-time  these  days, 
on  account  of  the  large  clinic  at  the  Medical  Department.  The 
students  gain  much  practical  experience  in  this  Department.  We 
know  of  no  other  Pharmacy  school  in  the  country  that  affords  sim- 
ilar advantages. 

The  graduation  exercises  of  the  class  of  December,  1909,  were 
held  at  the  College  building,  Thursday  evening,  December  16th. 
The  degree  of  Graduate  in  Pharmacy  was  conferred  upon  sixteen 
students  who  had  completed  the  course  in  a  satisfactory  manner. 
President  Magevney  conferred  the  degrees  and  presented  the 
diplomas.  Mr.  E.  A.  Kent  delivered  the  valedictory,  which  was 
very  much  to  the  point  and  reflected  credit  upon  the  speaker. 

Mr.  John  A.  Bennewitz,  who  graduated  several  years  ago  from 
the  Classical  Department  of  The  Creighton  University,  and  from 
the  Law  Department  of  Georgetown  University,  and  who  is  now 
one  of  the  Professors  of  the  Creighton  Law  School,  delivered  an 
address  to  the  class.  Mr.  Bennewitz  dwelt  upon  the  responsibili- 
ties that  each  will  have  to  bear  in  the  discharge  of  his  professional 
duties,  and  also  urged  upon  every  member  of  the  class  to  make 
the  most  of  his  opportunities.  The  address  was  full  of  good  com- 
mon-sense, and  was  thoroughly  appreciated  by  all. 

After  the  exercises  at  the  college,  the  class  banquet  was  held 
at  the  Hotel  Loyal.  At  the  conclusion  of  the  banquet,  a  number 
of  informal  toasts  were  given,  Professor  C.  B.  Fricke  acting  as 
toastmaster.  Thus  ended  the  last  formal  session  of  the  class  of 
1909-     Following  is  a  list  of  the  graduates: 

L.  C.  Armstrong,  Bassett,  Nebraska ;  J.  V.  Blair,  Osage,  Okla- 
homa ;  L.  R.  Conyers,  Murray,  Utah ;  C.  A.  DeMay,  Danbury,  Ne- 
braska ;  Vernon  Dudley,  Ruskin,  Nebraska ;  L.  M.  Ferguson,  Hot 
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Springs,  South  Dakota ;  J.  E.  Holmes,  Alma,  Nebraska ;  E.  A.  Kent, 
Carroll,  Iowa ;  A.  P.  Klein,  South  Dakota ;  Fred  McDonald,  Wood- 
bine, Iowa;  Nettie  Minnick,  Holbrook,  Nebraska;  W.  F.  Moody, 
Grand  Island,  Nebraska;  J.  E-  Moore,  Arcadia,  Nebraska;  C.  J. 
Reid,  South  Omaha,  Nebraska;  Ethel  M.  Rockwell,  Cambridge, 
Nebraska ;  M.  E.  Tennant,  Ainsworth,  Nebraska. 


On  Thursday  evening,  December  9th,  an  illustrated  lecture  on 
Department  "Spain  and  Its  People"  was  given  by  Pro- 

fessor  James  J.  Sullivan,  S.  J.,  in  the  Uni- 

01  Arts.  versity  Auditorium,  under  the  auspices  of 

the  Athletic  Association.     About  two  hundred  views  were  shown, 

illustrative  of  life,  art  and  architecture  in  the  ' '  Land  of  the  Dons. ' ' 

The  undergraduate  students  assembled  in  the  University 
Auditorium  on  the  morning  of  Monday,  December  20th,  for  their 
quarterly  assembly.     The  following  program  was  rendered : 

Overture    "  Iola ' ' 

University   Orchestra. 

Recitation "A  Christmas  Carol" 

Mr.  L.  Kavanagh,  '12. 

"Praise  Ye  the  Father" Gounod 

College  Glee  Club. 

Results  of  Examinations College  Classes 

.  .  '  ;  ,,i  The  Vice  President. 

Recitation "  Centuries   Ago ' ' 

Mr.  Preston  McEvoy,   '13. 
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Recitation  Selected 

Mr.  Leo  Selzle,  '14. 

Results  of  Examinations High  School  Classes 

The  Vice  President. 

Remarks 

The  President. 

Selection "Morning  Cy" 

University  Orchestra. 

The  Christmas  recess  in  this  Department  lasted  from  Mon- 
day, December  20th,  to  Monday,  January  3rd.  On  that  date  the 
exercises  of  the  annual  three-day  retreat  opened.  The  exercises 
were  conducted  by  the  Reverend  Marshall  I.  Boarman,  S.  J.,  of 
Cincinnati,  Ohio. 
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Reverend  Daniel  J.  Hurley,  '04,  is  at  present  confined  to  his  bed 

at  the  Alexian  Brothers '  Hospital,  St.  Louis, 
Alumni.  Missouri,  where  he  is  suffering  from  a  nerv- 

ous break-down. 

Mr.  Harry  M.  Primeau  has  just  returned  from  a  trip  to  Bra- 
zoria, Texas,  where  a  number  of  members  of  his  family  are  en- 
gaged in  business. 

Mr.  E.  Lee  McShane  and  wife  returned  recently  from  an  east- 
ern trip  of  several  weeks'  duration. 

Mr.  John  Daugherty,  who  has  been  attending  Yale,  was  home 
for  the  Holidays. 

Mr.  James  E.  Woodard,  who  is  now  superintendent  of  a  coal 
mine  at  Roundup,  Montana,  spent  the  Christmas  holidays  with 
his  parents  in  Omaha. 

Mr.  William  O'Hanlon  spent  the  Holidays  with  his  relatives 
in  this  city.     Mr.  O'Hanlon  is  now  located  at  Edmonton,  Canada. 


